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CONTRIBUTORS
Five scholars, all of whom have written for NMHR before, present in
this issue the fruits of specialized research on the general theme land and
water. RICHARD E. GREENLEAF provides a documentary overview of Spanish
land and water policy in New Spain under the Bourbon kings. Getting
down to cases, MYRA ELLEN JENKINS describes land grants and law suits in
the Tewa area during the eighteenth century. Scholar and horseshoer MARC
SIMMONS pulls together scattered information on Spanish irrigation practices in New Mexico. In "Two Land Grants of Gervacio Nolan" MORRIS F.
TAYLOR carefully tracks the fortunes of two large Mexican grants through
the courts and throughout the nineteenth century. Finally, the Santa Fe
Ring and troubles in Colfax County which preceded the better known
Lincoln County quarrels are recounted by PHILIP J. RASCH.
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LAND AND WATER

IN MEXICO AND NEW MEXICO 1700-1821
RICHARD E. GREENLEAp'lo

THE

SPANISH KING was economic lord as well as political master
of the "New Spain" colonized by his subjects in the three centuries after 15 19. In theory he possessed all of the land, water, and
minerals in Mexico. By royal concession he gave grants of usufruct
of land and water to his subjects by the formal legal act of gracia or
merced. The Hapsburg kings of Spain in the sixteenth and seventeenth centuries devised a corpus of land and water law for Mexico
which rested upon Spanish legal theory, modified to meet the needs
of the new world, which reRected growing Hapsburg absolutism,
and which took into account Indian ideas of land use derived fro~
their own historical tradition. These laws were codified in the
monumental Recopilacion de leyes de los Reynos de las Indias of
1681, a condensation of some 100,?00 royal pronouncements on
Indian affairs after 1492. The resultant 6,500 laws in the Recopilacion were designed as' a primary guide to substdn'tive and procedural law in America. 1 The Recopilacion was n~t a complete code.
Book Two, Title One, Laws One and Two specified that matters
not covered by the Recopilacion were to be decid~d by the laws of
Castile, including the Siete Partidas.· Many p~indples of land
tenure and water rights, therefore, must be studied in terms of the
general laws of Spain as well as through the provisions of the
-This essay on the development of land policy is a prospectus of a wider analysis
oLland grant policies from a work to be entitled "The Proprietorship of Land and
Water in the Hispanic Southwest:·
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Recopilaci6n. Archival investigators often suspect that it was
Spanish custom that conditioned legal practice in remote areas of
the empire, especially in northern Mexico, rather than Hapsburg
absolutist legal theories contained in the Recopilaci6n.

SOURCES FOR THE EVOLUTION OF
LAND POLICY TO 1700

FORTUNATELY for Mexican litigants of the sixteenth and seventeenth centuries and for historical investigators today, two codes
were developed during the first hundred years that provide legal
continuity: the Vasco de Puga Cedulario of 1563 and the Diego
de Encinas Cedulario Indiano of 1596.2 These laws, along with
other royal and viceregal ordinances, were later summarized in the
Recopilaci6n. In July 1573, Philip II issued his important Ordenanzas para los nuevos descubrimientos which gave detailed instructions for future pacification and colonization and minute
rules for founding and organization of Spanish colonial municipalities. These ordinances also found their way into the Recopilaci6n.
As the northward advance of New Spain progressed in the seventeenth century these instructions governed conquest and colonization of the interior of Spanish North America.
Early in the sixteenth century Viceroy Antonio de Mendoza
issued land ordinances which included instructions on size of
land grants and how to measure them. In 1567 Viceroy Marques
de Falces amplified the Mendoza rules and provided a fundamental
ordinance on land measurement, splendidly detailed and technical,
which was translated by Adolph Bandelier and published by
Charles W. Hackett in 1923. More recently Charles Gibson made
a corrected translation clearing up some terminological problems. s
An accurate table of measurement of various sizes of Spanish municipal and rural landholdings was prepared by John A. Rockwell
in 1851 when United States lawyers became interested in Spanish
land law as a result of the Mexican Cession. 4
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The pattern of land grants for ranching and grazing has been
examined in detail by William Dusenberry in 1963.5 Helen
Phipps published a competent summary of municipal and rural
landholding in 1925.6 Betty E. Dobkins has provided the most
detailed and sophisticated analysis yet available in English of
Iberian and Spanish colonial water law applicable to the Southwest. Her extensive bibliography shows remarkable mastery of the,
Spanish sources. 7 Wells A. Hutchins has described water law in
colonial Mexico and the Southwest as it related to irrigation and
appropriation of waters. 8
The magisterial study on the evolution of royal legislation dealing with land tenure, its history, its theory and practical application
was published by Jose Marfa Ots Capdequl, £1 regimen de la
tierra en la America espanola. 9 Any investigation of settlement
patterns and municipalities as they relate to land tenure in colonial
Mexico must rely on Rafael Altamira, "Plan y documentaci6n de la
historia de las municipalidades (Siglos XVI-XVIII)," and other
valuable analyses of econo~ic and political functions of local government in Contribuciones a la historia municipal de America,
1951. 10 Both works have extensive treatment of provisions of the
1681 Recopilaci6n which pertain to colonization and landholding,
particularly Books 'Pour and Six, which lay the foundation for land
and society in Bourbon Mexico and the Spanish Borderlands.

EVOLUTION OF LAND POLICY IN
BOURBON MEXICO 1700-1812

IN THE FIRST decades of conquest and colonization in Mexico
there was no discernible development of great haciendas or large
landed estates, and the crown protected the Indian population's
property rights. l l Modem research has linked the origin of haciendas to severe population decline in the second half of the sixteenth century.12 Studies show that as Indian population declined,
Spanish landholders increased the size of their properties, expand,'jng-on to lands previously occupied- by the natives. As Indian-
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population began to grow in the seventeenth and eighteenth centuries it had to be confined to restricted areas because Spaniards
had monopolized choice lands. Although New Mexico Indian
population did decline during this same era, it never suffered the
drastic decreases of central Mexico. Nevertheless, Spanish settlers
did encroach on Pueblo lands. By the end of the sixteenth century
it had become apparent to royal officialdom that many people were
squatting on royal lands which had not been assigned to them and
that many others had expanded their actual holdings far beyond
boundaries described in original grants, both on to royal lands and
into Indian communities.
In order to regularize legal structure of land tenure in New
Spain the crown allowed the ancient process of composici6n to
become standard procedure for legalization of defective land
titles. 13 Philip II issued a royal cedula to that effect in November
1591. 14 Throughout the seventeenth century composiciones generales were announced so that those holding shaky or spurious
land titles might get clear title after payment of a fee. While these
"adjustments" did increase royal revenues when the crown was in
need of money, for the most part the charges for composici6n were
moderate and periods of grace for obtaining clear titles were
lenient. Composici6n on the one hand and congregaci6n (consolidation of several villages owing to population decline) on the other
were vehicles for land-grabbing by unscrupulous Spaniards, everi
though the laws carried with them the usual provisions: 15
that no injustice should be done to Indians, that the possession of
property acquired unlawfully from them should not be confirmed,
that their communal lands should in no case be invaded, that Indian
villages should also be admitted to the privilege of composici6n and
should be given preference in case of a clash of interests.

Specific instructions on how to proceed with actual composiciones
were issued by Viceroy Salvatierra in 1643, and these were expanded and made "more scientific" by the Audiencia of Mexico on
June 3, 1717.16 Related to composici6n was another ancient device
for acquiring title to land, the denuncia, formalized in colonial
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Mexican procedural law by a royal decree of November 24, 1735.17
Under this rule a citizen of New Spain might "denounce" or nle a
claim on vacant royal lands and on other lands known to be held
illegally without title. Then he might proceed with a composici6n
in order to obtain clear title in his own name. In each case,
composici6n and denuncia, titles, oral declarations, and other corroborative documents had to be examined by competent judges
before any action was taken. Often Indians and other humble folk
had great difficulty offering legal proof of ownership and continuous occupancy, but thick bundles of surviving documents in
the archives show that the Indians of Central Mexico became very
astute in such legal matters.
Reform of land tenure was implicit in many administrative and
economic reforms announced by the Bourbon Kings after midcentury. The 1735 cedula providing for denuncia tried unsuccessfully to systematize rules of landholding and to expose fraudulent
titles. It probably did little to clarify actual boundaries of private
properties and vacant royal lands. Ots Capdequi feels that the
October 15, 1754, cedula was the most important Bourbon attempt
to reform land, tenure in the eighteenth century. IS Once again
Viceroys and Presidents of Audiencias assumed the exclusive role
of selling and composici6n of vacant royal lands. While they might
appoint subdelegates or land commissioners, it was understood that
the king held viceroys and judges personally responsible for his
land policies. Not only did he wish to increase revenues; he also
intended to create more of a small landholding class and to protect
it from the evils of latifundia. The king ordered that Indians and
mestizo groups (individuos de distintas castas) , who were the
small farmers of the colony, be protected in their rights. He
charged viceroys to proceed "mildly, temperately and moderately"
with these humble folk who might have difficulty proving title to
their lands, and to see that acts of usurpation against them in the
past were rectined. If at all possible they were to gain land rather
than to lose it as a result of the new policies.
The 1754 cedula used the nrst year of Bourbon rule, 1700, as
its departure for agrarian reform and it relied heavily on the
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Recopilacion. Owners of land acquired prior to the turn of the
century were to be confirmed in their titles even though they
might have defective instruments 'of possession-provided that they
followed proper procedures to normalize their titles and provided
that they were cultivating or otherwise using the land. These individuals were to be free from any encroachment by processes of
denuncia or composicion of their lands by second parties any time
in the future. As for property acquired after 1700, the titles were
to be clarified by royal authorities depending on the legitimacy of
claims. Those who could prove "continuous and ancient possession" of the land since 1700, even though they lacked royal confirmation, were not to lose title or possession if they initiated composicion proceedings within a specified time. Others who had
legitimate titles merely had to present them to the proper authorities and have them registered in accordance with the new law.
Fees charged were moderate, no more than two to three per cent of
the value of the land in question, and all manner of safeguards
were written into the procedures to prevent fraud and collusion.
Substantive provisions of the 1754 cedula continued to be enforced
in New Spain until the Cortes of Cadiz met during the Mexican
Independence movement and framed the Spanish Constitution of
1812. Viceroys of Charles III (1759-1788) and Charles IV (17881808) in Mexico modified procedures for implementing the
cedula, but intent of the law remained the same.
Innovative administrative changes in the government of New
Spain were put into effect between 1776 and 1786. In order to
curb foreign intrusion and to cope with Indian depredations more
effectively, the north Mexican states and the Spanish Borderlands
of the American Southwest as far east as Louisiana were organized
in 1776 into a military jurisdiction, a Comandancia General of the
Provincias Internas. 19 The Commandant General-eventually
there was a commandant for the East and one for the Westadministered the area under military codes and exercised considerable authority over land and water rights in presidio locales.
In 1786 the entire provincial jurisdiction of New Spain below the
audiencia level was reorganized into an Intendancy system, and
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lengthy ordinances for governing each Intendencia were composed
by Colonial Secretary Jose de Galvez and the Council of the
Indies. Article Eighty-one of the ordinance of Intendants for New
Spain provided that: 2Q
The intendants shall also be the sole judges in any cases that may
arise within the area of their provinces concerning sales, compositions, and distributions of the royal lands or private domains. The
owners and those who seek new land grants shall allege their rights
and make their petitions before the said intendants in order that,
after these papers are drawn up legally by an advocate of my royal
treasury whom they shall appoint, they shall decide them according
to law with the advice of their ordinary assessors; and they shall
permit appeals to the junta superior de hacienda, or if those interested do not enter any recourse, (the intendants) shall give account
to the junta with the original proceedings when they judge them to
be in condition to issue a title, so that when the proceedings are
reviewed by that body, it shall return them or issue the said title if
there be no objection; or, if correction does occur, before issuing it,
command them to do the things which are noted as being deficient
and ordered done.

The ordinance further stipulated that officials of the Junta Superior, intendants, subdelegates, and other officials were required
to apply the rules of the 1754 cedula and Book Four, Title Twelve
of the Recopilaci6n in all land matters. Since the Intendancy
system came in for criticism by local officialdom in New Spain
for a variety of reasons,21 the land ordinance of intendants was
again codified by a cedula of February 12, 1796. The king reinstated the 1754 decree by which viceroys and presidents of
Audiencias had the sole power to pass on land grants, sales, or
composiciones. 22 An exception to the 1796 order was made by
Charles IV on March 23, 1798, when he empowered intendants
to deal with sales of land and composiciones when the total value
of the transactions was less than two hundred pesos, reserving the
larger decisions to the central government. 23 Two cedulas of 1805
dealing with land transactions in the Intendancy of Durango and
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in the Intendancy of San Luis POtOSI show that the 1796 and 1798
rules were being obeyed by the citizenry and the intendants on
the brink of the Napoleonic Invasion of Spain. 24
Unfortunately the Bourbon monarchs never completed a revised
Recopilaci6n planned to incorporate new ordinances and procedures enacted after 168 I. Recently two incomplete works have
partially filled the gap: Disposiciones complementarias de las leyes
de Indias, published in three volumes in Madrid in 1930, and
Manuel Jose de Ayala, Notas a la Recopilaci6n de Indias, two
volumes issued in Madrid during 1945-1946. For the most part,
however, one must have recourse to lengthy runs of royal cedulas
and juridical records of the Audiencias for the development of
land policy in Bourbon Mexico and the Hispanic Southwest.

NEW MEXICO LAND TENURE UNDER THE BOURBONS

THERE IS NO comprehensive study of New Mexico land policy
during the years 1700 to 1821. Ways in which Bourbon administrative reforms under the Provincias Internas (1776) and the
Intendancy System (1786) affected landholding are largely unknown. Available documentation in the Spanish Archives of New
Mexico and the records housed in the United States Surveyor
General's office appear to indicate that Bourbon Reforms brought
little or no change in New Mexico land tenure. 25 Yet the detailed
study of Marc Simmons, Spanish Government in New Mexico,
which covers the era from 1776 to 182 I, clearly shows that the
colony was not isolated from the rest of New Spain at this time and
that commandants general and intendants did influence New
Mexican developments. 26 What seems clear is that established
custom and law dating from sixteenth- and seventeenth-century
Spain continued to shape land policy in the late New Mexico
colony. These customs, laws, and the Hapsburg Recopilaci6n as
they relate to land grants and transfer of title have been surveyed
by William A. Keleher, "Law of the New Mexico Land Grant,"
and France V. Scholes in "Civil Government and Society in New
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Mexico in the Seventeenth Century."27 Marc Simmons and Myra
Ellen Jenkins have traced the role of the governor of New Mexico
and his eight alcaldes mayores in granting land and clearing up
titles in the eighteenth century.28
Because instruments of founding (town charters) for eighteenth-century New Mexico towns are nl? longer extant, or never
did exist, historians are largely ignorant of the role played by
municipalities in the developing system of land tenure. Similarly,
reliable records for Indian settlements, either confirming their
holdings or granting them additional lands, have been lost. An
idea of the spatial distribution of land grants over the eighteenthcentury colony can be gotten from Frank D. Reeve's chapter
dealing with "The Growth of Settlements" in his three-volume
History of New Mexico. 29 Marc Simmons's "Settlement Patterns
and Village Plans in Colonial New Mexico" gives a valuable overview of the "urban" side of the colony.30 The Greenleaf analyses
of documentation for the founding of Albuquerque in 1706 and
land problems in Atrisco between 1722 and 1769 fill in some of
our gaps in historical knowledge. 31 Translations with lengthy
notes of ecclesiastical visitations of New Mexico in the 1760'S and
and 1770'S by Eleanor B. Adams and Fray Angelico Chavez
furnish crucial eyewitness accounts of both urban and rural land
tenure. 32
Because of historical circumstances and customs which are not
clear, the eighteenth-century New Mexico colony was governed
at the local level by provincial officers rather than municipal
cabildos or ayuntamientos. 33 The scattered nature of homes and
farm plots within loosely defined town boundaries made the New
Mexico municipality appear more like a modern county than an
urban center. Perhaps this pattern led to the ascendancy of the
alcaldfa mayor over the pueblo, villa or ciudad. Spanish custom
defined the municipality as an urban area plus its rural environs.
New Mexico settlements appear to have emphasized this characteristic in the extreme, thereby constituting municipalities in
effect as a certain number of people domiciled within a vague
radius of a plaza that was far removed from many of their homes.
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Given such a situation it is clear that alcaldes mayores rather than
regidores (aldermen on a city council) were more appropriate
administrators of town functions and of land policy.
The historical development of these "amorphous" municipalities made it difficult to apply the minute rules and regulations of
Book IV, Title Seven of the Recopilaci6n to New Mexico villages,
as well as to demark their municipal grants (fondo legal or townsites) and their ejidos or commons. A similar circumstance prevailed among the Indian pueblos where houses and plots were
scattered over a wide area. 34 Myra Ellen Jenkins has touched on
this problem in her studies of Laguna and Taos, but our information on actual demarcation of boundaries (terminos) of Indian
villages is woefully incomplete. Spanish attitudes and Mexican
viceregal views on terminos of Indian villages appear to derive
from policies in central Mexico, with the implicit view that those
remedies were applicable throughout the Provincias Internas. In
his nearly definitive treatment of Central Mexico Charles Gibson
concluded: 35
Legally, then, a town of the late colonial period consisted of a square
composed of the 600 vara measurement (known to the nineteenth
century lawyers as the fonda legal), aI,ld an ejido of one league, in
addition to whatever other lands the' viceregal government might
judge that it required. . . . But late colonial courts often regarded
all property outside the 600 vara measurement, and all property not
duly issued to Indians in formal viceregal grants, as available for
Spanish occupation. . .. In the seventeenth and eighteenth centuries the rules regarding the 1,000 or 1,100 vara interval (between
Indian pueblos and Spanish settlements) and the ejido of one league
were in almost all cases ignored, and the 500 or 600 vara rules were
reinterpreted as definitions, of the maximum limits of an Indian
town.

Obviously Spain's hope that all lands and waters in the colonies
would be used in common by their inhabitants broke down as
population and settlements grew and as large amounts of arable
and irrigable land were assigned by royal grants. In New Mexico
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choice land was more restricted in acreage than in central New
Spain,· Even though population in the north was not as great as in
the valley of Mexico, the same encroachments on Indian lands
took place.
Groups of documents for eighteenth-century New Mexico in
the Mexican national archives confirm that customary legal procedures and principles of Book Four, Titles Seven and Twelve of
the Recopilaci6n were observed by alcaldes mayores and governors
from 1706 to 1769, and that there were classical applications of
denuncia and composici6n in clarifying land titles. 36 As early as
1698 the Santa Fe Cabildo and the Governor had discussed the
founding of a major new Villa "in the great grove of Dona Luisa,
located on the banks of the RIO del Norte some twenty-two leagues"
down river below Bernalillo and Alameda. 37 Sometime during
November or December of 17°5 Governor Francisco Cuervo y
Valdez dispatched his Procurator and Sargento'Mayor Juan de
UlibarrI to the Albuquerque area to determine its suitability. The
governor accepted petitions of families who wanted to settle there,
and he circularized the rest of the colony announcing that there was
to be a new municipality in the Bosque Grande of Dona Luisa.
Ulibarri reported that the site had all of the prerequisites required by the Recopilaci6n, and the Governor empowered him to
lead some thirty-five families there and give them royal possession:38 On April 24, 17°6, Governor Cuervo y Valdez certified the
founding of Albuquerque in the following terms: "The Villa was
sworn, taking into account the things ordered by His Majesty in
his royal laws of the seventh title, fourth book of the Recopilaci6n."39
In Atrisco litigation over land titles between 1722 and 1769
there are filed two documents which show that composici6n was a
standard procedure in New Mexico. 40 LUcla Ana Duran y Chavez
de Romero exhibited a 1722 writ which awarded her father title
to land as a result of composici6n, and Isidro Sanchez Vanares
Tagle in 1769 described the actual composici6n of the Atrisco
lands known as Las Cirue1as when he testified on behalf of Sra.
Chavez de Romero. The procedure began on April 27, 1722,
c
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when Antonio Duran y Chavez petitioned Lieutenant Governor
Alfonso Rael de Aguilar for help in legalizing title to land next to
his own farm in Atrisco, land which he was using and which his
father had owned. Antonio claimed that his father forgot to include
this plot of land in his will but that he meant Antonio to have title to
it. He swore that his mother, brothers and sisters were willing to
sign a document to that effect. Vafiares Tagle had accompanied
Rael de Aguilar from Santa Fe to Atrisco to help arrange the matter. Vafiares swore than Rael de Aguilar "had full powers to
execute composiciones," and that he did this kind of adjustment
of land titles "all the time (cada dia)."41 Having arrived in
Atrisco, Rael de Aguilar gathered the family and neighbors together and examined the plot of land in question. Finding it
vacant and without an owner, and with the consent of those
present, Rael de Aguilar conferred title to the land on Antonio
Duran y Chavez. The assembled personages marked off the
boundaries and followed the ancient ceremony wherein royal
possession was given, crying aloud, pulling up grass, and throwing
stones. 42
Throughout the eighteenth century New Mexico governors
continued to administer the colony in their customary manner.
There is scant evidence that commandants general or the intendants from Durango disturbed the procedures at the grassroots
level. It is evident that customs in provincial government varied
over the north Mexican provinces and in California. Yet the
governors of California had many of the functions and prerogatives
of their New Mexico counterparts when it came to allocation of
land and founding new settlements. 43 Though California was
excluded from the Intendancy system after 1786, it appeared that
custom, substantive law of the Recopilaci6n, and presidio codes
were somewhat similar to those of the rest of the Borderlands
when applied to land and water problems. Several of the commandants of the Interior Provinces had also served as military
governors in California; hence the tendency to try to apply
California regulations and techniques to the rest of the com-
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mandancy and to New Mexico in the late colonial period. 44 It is
regrettable that a key document of 1800 apparently has disappeared from the Spanish Archives of New Mexico, because this
"Copy of Instructions for the Formation and Management of·
New Settlements" might show the similarities and differences in
California, Provincias Internas, and New Mexico procedures at
the tum of the nineteenth century.45 Whatever the content of
these instructions, the New Mexico colony entered the last two
decades of Spanish rule governed by custom and not by change
in land policy. For example there is no evidence that the famous
Plan of Pitic of 1789 was ever applied to New Mexico even
though the Bourbon kings of Spain felt that it was a viable settlementplan.
THE PLAN OF PITIG 1789

THE PLAN OF PITIC clarified land and water law in the western
Provincias Internas during the decade of the 1780's. Drawn by the
office of commandant for the founding of a new town at Pitic,
Sonora, the plan was given royal approval in 1789 as a blueprint
for future settlements in Sonora, California, Nueva Vizcaya, and
New Mexico. There were twenty-four provisions, specific instructions for government, and allocation of land and water rights.
Throughout the document care was taken to distinguish between
military jurisdiction and functions of the presidio commander and
civil jurisdiction of the contiguous municipal government. Therefore, the Plan of Pitic was not strictly military in nature but a
municipal ordinance as well, which depended heavily on principles of the R~copilaci6n.46
Article One set forth fundamental authority for founding new
settlements in the north. It stated that while Book Four, Title
Eight, Law Six of the Recopilaci6n prohibited viceroys, audiencias,
and governors from granting titles to cities or towns, the code referred to settlements already established. Governors were free to
proceed with new settlements under Book Four, Title Two, Law
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Seven, and to supervise their founding, government, allocation of
lands and water, as well as to designate rank of pueblo, ciudad,
villa. The instructions recapitulated· Book Four, Title Five, Law
SiX of the Recopilaci6n "relative to towns of Spaniards that may
be founded by agreement or contract" and provided for the fondo
legal or four-square-Ieague townsite (on occasion arranged in
rectangular fashion) as the town's land grant, for buildings,
houses and commons. However, it was reiterated that "there shall
not result injury to any private individual, nor to any Pueblo of
Indians" as the laying out of the municipality proceeded.
Article Three of the Plan recounted the move to the locality of
Pitic of the Presidio of San Miguel de Horcasitas under Title
Eleven, articles One and Two of the New Regulations for Presidios,
September 10, 1772 and pursuant to Article Fifty of the Marques
de Casafuerte Regulations (April 20, 1729) as sanctioned by a new
royal cedula of May I 5, 1779. The function of the presidio was to
offer security to the new town. 47 It was specified that military and
civil jurisdictions remain separate and that either the governor, his
lieutenant governor, or the alcalde mayor "make distribution of
building lots, lands and water privileges," but that as soon as the
number of settlers reached thirty, a municipal government was to be
established comprising a cabildo, alcaldes ordinarios, and a mayordomo de proprios (city manager) to see to necessary town functions.
Specific reiteration of principles of the Recopilaci6n for use of
the fonda legal (four square leagues) were included in Article
Six of the Plan of Pitic. For example:
after the four league grant to the new town has been laid out and
its boundaries have been marked off, its pastures, woods, water,
game, stone quarries, fruit trees, fish, etc. shall be for the common
use and benefit of the Spaniards and Indians residing therein.

Furthermore it was stipulated in Article Seven that:
The residents and natives shall enjoy equally the woods, pastures and
waters and other features of royal and vacant lands outside of those
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assigned to. the new settlement in common with the residents and
natives of adjoining and neighboring pueblos as long as His Majesty
does not reassign them.

Careful consideration was given in the Plan of Pitic to the
method used in distributing town lots for the building of residences
as prescribed in the Recopilaci6n's Book Four, Title Seven, Law
Eleven. Provision was made for population growth and for future
settlers by establishing an ejido (a commons) and a common pasture area, in addition to the fondo legal, suitable for subdivision
at a later time. Plots of irrigable land for farming were to be distributed after a survey was made of how to build and construct
main ditches and feeder ditches. The available land and water was
to be distributed by the cabildo to families on the basis of need,
family size, desire and resources to cultivate the land-with a limit
of three grants per family under ordinary circumstances. The town
officials were encouraged to arrange contiguous plots rather than
scattered ones for a single family so that intensive cultivation
could take ·place. Eight lots were to be reserved for municipal enterprise and the proceeds were to be deposited in a community
'
fund.
It was to be understood by Article Eighteen that recipients of
land iI!itially gained only an inchoate. right to title. Having cultivated, improved and occupied the plots for four years they were to
be confirmed in their dominium, and only then were they empowered to sell the land. This principle depended upon provisions
of the Recopilaci6n, Book Four, Title Twelve, Law One. In addition
the Plan of Pitic required the responsible officials, be they provincial
or municipal, who founded new settlements to keep customary
records required under the law. Article Seventeen prescribed that
distribution of lands and town lots be entered into an official book or
register "in which shall appear the original steps of distribution that
were taken," and further the "book shall be kept in the archives of
the ayuntamiento of the new settlement." Each settler was to be
given
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an attestation or certificate, explaining with brevity, distinctness, and
clearness, the extent and boundaries of lots and land assigned to him
which instrument shall serve as a title in fee for themselves, their
children, and descendants.

Each title holder was to be informed, moreover, that should his
copy of the title be lost, another copy could be obtained from the
ayuntamiento archives.
Particular attention was paid to the distribution of waters and
the administration of irrigation matters in Articles Nineteen
through Twenty-three. The founding official was charged to
distribute waters so that all the land that may be irrigable might
partake of them, especially during the spring and summer. He shall
divide the territory into districts, marking out to each one a trench
or ditch starting from the main source. Each settler shall know the
acequia from which his plot shall be irrigated, and he cannot and
shall not take the water of another or in a greater quantity than his
share.

A regular irrigation constabulary was prescribed in the Plan for
future distribution of waters and for maintenance of the system,
a model for governing the community acequia which drew its
basic ideas from Spanish medieval and renaissance procedures
and practices as they were transferred to the arid areas of New
Spain by the colonizers.
Specifications for the new settlement at Pitic as drawn up by
Engineer Mascaro were annexed to the Plan and these were
ordered used as a guide for future town planning in the Provincias
Internas. 48 Again, principles of Philip II's Ordinance of 1573
and of the 1681 Recopilaci6n were evident in Mascaro's specifications, Pitic's Plan, and the proposed municipal ordinances. Article
Twenty-four of the Plan made it clear the municipality, through
its cabildo, was to decide on subsequent policies regarding land
and water allocation so long as their enactments did not contravene "general laws established by the Sovereign" and so long
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as they submitted laws, policies and plans for royal approval. The
Plan of Pitic itself was certified as having been approved by his
Majesty and "ordered to be adopted by the other new projected
settlements and by those that may be established in the district of
the Commandancy General" as of November 14, 1789. It was
issued in Chihuahua by the office of the Commandant under the
signature of Juan Gasiot y Miralles.
Because the Plan of Pitic concentrated so heavily on the civil
side 'of settlement patterns, Commandant Pedro de Nava felt the
need to give further instructions to presidio commanders on land
grants in solely presidial domain or in settlements· that were
organized out of actual presidios, especially since the Ordinance
of Intendants issued in 1786 left this jurisdiction somewhat in
question. On October 22, 1791, Captain Joseph Antonio Romeu
circularized Nava's order to captains and commandants of presidios. 49 In it he proclaimed that legal advisers of the Commandancy
had determined that Article Eighty-one of the Ordinance of Intendants, which reserved the right to grant title to land exclusively to intendants, did not apply to the fondo legal (two leagues in
every direction) of the Presidio, and therefore "captains of presidios are authorized to grant and distribute house-lots and lands to
soldiers and' citizens who may solicit them." However, Nava
continued his instructions:
I have likewise determined, in order to avoid doubts and disputes in
the future, that the captains restrict themselves henceforward to the
quantity of houselots and lands within the four leagues already
mentioned, without exceeding in any manner said limits, leaving
free and open the exclusive jurisdiction belonging to the Intendants
of Real Hacienda respecting the sale, composition and distribution
of the remainder of the land in their respective districts.

By issuing this Order of 1791 the Commandant forced the government to re-study land grant jurisdictions. Initially the viceroy
ratified Nava's Order, but when faced with objections from the
Intendants, he revoked it on January 19, 1793. Copies of the
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revocation were circulated throughout the Provincias Internas,
stating that henceforth only intendants had the jurisdiction over
sale, allotment and composicion of crown lands in their particular
provinces. 50 It appears that no parallel order of revocation was
given vis-a.-vis civil authorities who founded new settlements
under the Plan of Pitic.
In recent years some question has arisen over the date of the
Plan since the Villa de San Pedro de la Conquista del Pitic was
formally established in 1783.51 Records in the Sevillian sections of
the Audiencia de Guadalajara archives indicate that plans were
made for establishing the Villa of Pitic years before the actual
royal decree that elevated the prior settlement to the status of villa
on August 29, 1783.52 The documents include opinion of legal
counsel on whether the title of "Villa" ought to be conferred, as
well as a February 24, 1783, report which reviewed plans made
for the founding. In his August 29, 1783, order, Jose de Galvez
gave Commandant General of the Provincias Internas Teodoro de
Croix, permission to relocate other settlements in Pitic, and he
commissioned Intendant Governor Pedro CorvaIan to constitute
the new Villa. On September 4, 1783, the Council of the Indies
was instructed to draw up the necessary papers.
There is no doubt that a list of detailed instructions for founding
the Villa of Pitic authored by Intendant Governor CorvaIan or
one of his subordinates accompanied these transactions. Whether
there was a six-year delay while the crown approved the regulations as models for future settlements or whether the Chihuahua
office of the Commandancy of the Provincias Internas assigned
the date 1789 to the Plan of Pitic is a matter for conjecture. In
any event, such a delay was in no way unusual, nor would it have
been unusual for the Chihuahua authorities, looking to future
application of the Pitic regulations, to assign a date when those
regulations were refined and elaborated, perhaps because the
crown and the Council of the Indies sent them back to the commandancy for final revisions in line with royal dictates.
What is more important for the land and water law of the
Southwest today is not whether the Plan of Pitic was a genuine
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document, or resolution of the question of its date, or its applicability to Arizona or· New Mexico-but what the Plan contained.
Actually there was little that was new or innovative. It presented
a restatement, .a reworking of Spanish colonial law already in
effect in most areas of New Spain-principles that antedated the
Recopilaci6n of 168 I and many sixteenth- and seventeenth-century
laws that were incorporated into the Recopilaci6n. In effect, the
individual provisions of the Plan of Pitic might have been the law
of New Mexico in the seventeenth century a hundred or more
years before the Villa of Pitie was founded. Those principles could
well have comprised a "Plan of Santa Fe" in the seventeenth century or a "Plan of Albuquerque" in the eighteenth century, local
customs notwithstanding.
The Plan of Pitic was a recognized legal code when land and
water disputes arose in. American California after 1849 and cities
and individuals cited the Plan to substantiate their claims. First
use of the Pitic documents was made by Jose Y. Limantour in the
1850's when he attempted to gain control over choice land in
downtown San Francisco, entering into evidence at the same time
Mexican Government documents that were later pronounced
spurious.53 Along with the Recopilaci6n and several sets of ordinances for California presidios the Plan of Pitic became the legal
basis for the California Pueblo Rights Doctrine which began to
evolve in the decade of the 1860'S, when attorneys for the City of
San Francisco started to defend land and water rights under the
Plan of Pitic. 54 In April 1860 Justice J. Baldwin, delivering the
majority decision of the Supreme Court of California in Hart v.
Burnett, analyzed the California Pueblo Rights Doctrine in a
lengthy commentary and referred to the Plan of Pitic in some
detail.55 As of that time a certified copy of the Plan, perhaps even
the original, was filed "in the archives of California, now under
the charge of the United States Surveyor General."56
While land litigation within the San Francisco township continued, John W. Dwinelle, attorney for the city, published an
English translation of· the Plan in 1863, and entered it into
evidence in San Francisco v. The United States in 1864.57 Other
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California cities, notably San Diego, have since 1924 called upon
the Plan of Pitic to undergird their claims. 58 Other states of the
Union formerly part of the Spanish Borderlands have recognized
principles of the Plan of Pitic in litigation and in framing legislation. On December 12, 1958, the Supreme Court of the State of
New Mexico decided that the law of pueblo rights, as known and
recognized in California, was the law of New Mexico. 59 The
New Mexico high court's decision encouraged the City of Albuquerque to press the pueblo rights doctrine in 1959 and 1960 as
it contested with the State Engineer of New Mexico over the use
of water. 60

AGRARIAN REFORM 1754-1821

As THE GREAT landed estates began to form in the sixteenth century, partially owing to population decimation, a General Indian
Court established in the 1570'S tried to ensure that Indian lands
be protected from usurpation. 61 Many of the Court's admonishments were incorporated in the Recopilaci6n of 168 I. The Spanish monarchy pronounced a whole series of regulatory cedulas
designed to counteract growing latifundary holdings of the
Church. 62 Hapsburg kings came to feel that large landholding
was inimical to colonial progress and they initiated several schemes
to redivide the land to induce small- and medium-size land tenure. 63
The Bourbon monarchs continued to issue regulatory cedulas
stressing land reform, integrity of Indian lands, and protection of
minifundia in the decrees of 1735 and 1754.
The Bourbon reforms envisaged land reform as essential to
economic growth and mass betterment, and they listened seriously
to critics of Mexican land tenure policies in the later eighteenth
century.64 The Franciscan friar Juan Agustin de Modi, who
toured the north Mexican provinces during 1777-1778, kept a
diary in which he wrote about concentration of property in the
hands of a small segment of the populace. Modi complained
about absentee land owners, miserable Indian villages without
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adequate land to sustain them, and he opined it was the evils of
hacienda that had caused depopulation of, the area. 65 Viceroy
Revillagigedo wrote an expose of the hacienda system in 1791,
charging that hacendados were usurping royal lands and strangling
Indian villages with their encroachments. In 1793 he continued: 66
the unequal distribution of land is an obstacle to agricultural progress and commerce in these realms, and even more so when the
lands are concentrated in entailed estates with absentee owners.

By 1799 the Bishop of Michoacan, Fray Antonio de San Miguel,
and his protege, Manuel Abad y Queipo, had written a treatise on
land reform and social stability in New Spain, arguing that division of land was necessary for minimal economic growth and
political stability.67 In 1804, Bispop San Miguel proposed sweeping land redistribution and free allocation of remaining "royal
land to Indians, mestizos and poor Spaniards."68
Groups of royal cedulas between 1805 and 1820 reflect the
monarchy's determination to redistribute land in New Spain, the
Provincias Intern~s included. Charles IV complained that his
policies vis-a.-vis 'hmd were not being followed in the Intendancy
of San Luis Potosi by the Governors of Nuevo Santander, Nuevo
Leon, Coahuila, and Texas. On February 14, 1805, he charged
that large tracts of land had been sold to hacendados in these
areas, tracts that remained under-populated and uncultivated. 69
Furthermore he stated that owners paid only a pittance for the
new lands, inferring that prices were too high for humble folk
but ridiculously cheap for the propertied classes. Charles IV
demanded that these sales stop and he revoked several of the
grants already made. The king indicated that the whole San Luis
Potosi land tenure pattern reflected the misuse of denuncia and
composici6n procedures, and he set limits on the amount of land
that could be obtained in this manner. Similarly on August 12,
1805, Charles IV took large landholders in the Intendancy of
Durango to task.70 He disapproved of previously granted lands in
fertile areas of Nueva Vizcaya where hacienda owners raised cattle
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rather than crucially needed food for local consumption. The cedula
commanded the Mexican viceroy to see that these lands were
auctioned off to small farmers. A further reflection of royal concern for Indian and mestizo groups and their land is seen in the
lengthy Taos litigations in New Mexico in 1815, when the governor went to great lengths to defend Indian rights. 71
After Napoleon Bonaparte deposed Charles IV in 1808, and
when the Mexican Independence movements began in September
of 1810, the regency of the monarchy continued its attack on
latifundary holdings. A cedula of November 5, 1812, issued in
the name of the deposed king by the Cortes at Cadiz, commanded
provincial officials in New Spain to proceed with land distribution
to the Indians and to make use of Indian community funds to
plant and harvest the land. 72 On January 4, 1813, the Cortes
ordered in the king's name that all vacant royal lands in the Empire
be transformed into private holdings. Lands were to be distributed
as a bonus to loyalist defenders of the monarchy and to citizens
of the Empire who did not possess any property.73 Intent of the
Cortes and the Constitution of 1812 was clear: the creation of a
new class of small landholders. Details of how this order was received in New Mexico are lacking but documentation exists
showing that the cedulas and ordinances of the Spanish Cortes
were proclaimed in the Provincias Internas and in New Mexico. 74
A cedula ofJune 3, 1814, addressed to Viceroy Calleja in Mexico,
provided that land distribution take place according to the 1754
instructions,75 and on November 23, 1820, the Minister of Gobernacion of Spain gave detailed instructions to the Mexican viceroy
on how to distribute royal lands, how to delineate boundaries, and
how to issue title to the new properties. 76 By this time, however,
the Mexican Independence movements were near success, and the
new nation had to adopt its own rules for agrarian reform.
The foregoing survey of royal policies regarding land reform in
the late Bourbon colony raises the interesting question of who was
more liberal and enlightened when it came to Indian lands in
Mexico and New Mexico, the Spanish monarchy or the liberal
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insurgents? The implications of this question need to be studied
in all of their ramifications by modern activists who concern themselves with Spanish land grant policy.
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SPANISH LAND GRANTS IN THE TEWA AREA

MYRA ELLEN JENKINS

~TH the effective colonization and settlement of New Mexico
by the Spanish colonist-soldiers under Juan de Onate in 1598,
all the weight of Spanish law and imperial bureaucratic administration evolved during one hundred years of experience in the
Americas came to bear upon the northern outpost of the Viceroyalty of New Spain.
The Pueblo Indians, already living in settled villages, became
wards of the Crown entitled to the full protection of the innumerable royal cedulas and viceregal and audiencia ordinances passed
for the benefit of the Indians. The intent of Spanish law and administration was both to protect the Indians in their personal and
communal land-water rights, and to convert them to the Christian
religion so that they would be loyal vassals of the Crown. Legally
they were in a dual position, both vassals and wards.
Indian conversion, coupled with humane and equitable treatment of royal wards, however, was but one principle of Spanish
colonial administration. Of comparable importance was the principle of economic exploitation of the New World for the benefit
of the expanding empire. Often these principles were incompatible. The Indians were to be converted and protected, but Indian
labor was an economic necessity to develop mining; industry, and
agriculture, and to maintain the missions. Indian tribute was
necessary to support the European ruling class. Conflicts were
constant between the religious, whose chief task was conversion,
but who had to be supported by their converts, and the Spanish
c;olonials, whose motives were to.settle, develop, a:qd exploit the
.
land.
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WHEN don Juan de Onate secured the contract for the colonization of New Mexico, he received specific instructions to "observe
all that is contained in the royal order issued at Bosque de Segovia
on July 13, 1573, containing the royal ordinances for new colonizations and pacifications in new discoveries in the Indies, as well as
the contract made with you by virtue of those ordinances for the
expedition, and you shall carry a testimonial [testimonio, certified
copy] of the said royal order and capitulations."! These ordinances
of 1573 reiterated the legislation guaranteeing Indian land and
water rights.
Nevertheless, in New Mexico as elsewhere, the legal requirements for the protection of the Indians were not consistently enforced. There is considerable evidence of illegal encroachment on
Indian lands, countenanced by provincial authorities, in the years
preceding the Pueblo Revolt of 168o, though no records of preRevolt land grants have been found.
After the Reconquest, a land grant system in which the governor made individual farming or grazing grants to Spaniards, as
well as settlement grants, according to a clearly defined procedure,
marked the land tenure system up through the period of Mexican
sovereignty until the United States occupied New Mexico in 1846.
A royal cedula of 1684 appointing General Domingo Jironza Petris
de Cruzate governor and captain general of New Mexico specificallygave him the right to make land grants. 2
With regard to Indian lands, a historical misconception that
specific four-square league grants were made at some time to each
pueblo has been perpetuated, especially since the creation of the
Court of Private Land Claims in 1891. There are no title papers
substantiating the formal donation by any Spanish governor of a
mere four-square league grant to each pueblo. There is much
evidence that each pueblo was instead recognized as having the
right to all the lands its members effectively used and occupied.
The only reference in Spanish law which this historian has been
able to locate in which the word "league" was used in connection
with Indian lands is the 1573 cedula of Philip II stipulating that
sites for redu'cciones should have an ejido a "league in length" for
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stock. 3 This seems to have been only a minimum guarantee of
grazing lands. The lands for the village itself, as well as for Indian
fields, were obviously in addition to the league in length for
grazing. The Pueblo Indians of New Mexico did not have livestock before the Spanish entrada, and the word league with reference to their lands does not appear until after the Revolt.
During the eighteenth century, however, many documents adjudicating Pueblo Indian and non-Indian disputes over grazing
and farm land refer to the "Pueblo league," or "the given league,"
but the· evidence indicates that the phrase meant a recognized
minimum right of the Indians. The agricultural lands alone of
San Ildefonso and Tesuque by 1776 were a league in at least one
direction. 4 As early as September 1739 Vicente Duran de Armijo
had asked for a large grant of lands to the east of Nambe Pueblo
which he described as "a piece of surplus land of the friendly
Indians of the Pueblo of Nambe." Governor Gaspar Domingo de
Mendoza permitted him to have two small plots west of Nambe,
with the consent of the Indians, but denied him the large grant
to .the east because of their strong objections that such a grant
would "be of great injury to them."5 On the other hand, the concentration of Spanish settlement around Pojoaque after the grant
and establishment of the Villa of Santa Cruz de la Canada by
Vargas in 1695 would seem to indicate that the Pueblo of Pojoaque
did not have recognized title to even a four-square league of lands.
Whether or not pre-Revolt governors made any grant to the
pueblos cannot as yet be determined, for no genuine land grant
documents to Indian pueblos during this period have come to
light. There is some indication that they did make grants to some
pueblos at least, and that they were fairly sizable, but the only
known title papers are the so-called Cruzate grants. These donations, actually regrants~ were allegedly made to the pueblos of
Zuni, Acoma, Laguna, Jemez, Santo Domingo, Cochiti, Zia, San
Felipe, Pecos, Picuris, and .San Juan by Governor Domingo
Jironza Petris de Cruzate at EI Paso (Ciudad Juarez) in September
1689 on the basis of testimony given by a wounded Zia Indian,
Bartolome Ojeda, describing lands which had been previously
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granted to these pueblos. In 1891 these documents were pronounced forgeries by Will N. Tipton, expert for the Court of
Private Land Claims, on the grounds that the signatures of Cruzate
and his secretary were in the same handwriting and that neither
signature was genuine when compared with those on known
valid documents. 6 That the Cruzate documents are spurious, at
least in part, is indisputable, but recent research suggests that the
description of the limits of land recognized as belonging to the
Pueblos of Acoma and Laguna may be genuine. 7 The only original
title for a Pueblo grant is that made by Governor JoaquIn Codallos
y Rabal, May 5, 1748, to the Pueblo of Sandia. 8
While no proof of formal pueblo grants exists, the Spanish
governors for the most part attempted to apply the many measures
in the bulky Spanish laws for the protection of all the lands the
Pueblo Indians effectively used and occupied. At the same time,
they were responsible for colonization and utilization of the land
by the Spanish settlers. The two responsibilties were not always
compatible.
Whether or not a formal procedure for making grants to individual Spaniards for farming or grazing lands was followed
during the pre-Revolt era cannot be determined, for if such grants
were made, local documentary evidence was destroyed during the
Revolt of 1680, and no records have been found in Mexican or
Spanish archives. Certainly no non-Indian pueblo or town grants
were made before the Revolt. The only organized municipal
settlement was the headquarters at San Juan de los Caballeros in
1598 which was moved across the river to San Gabriel in 1599,
then to the site of the new Villa of Santa Fe established in 1610.
Whatever the formalities, Spanish families settled the Rio Grande
Valley from the region around Socorro as far north as the valley of
Taos, the area around Santa Fe, and the Galisteo Basin. Land was
irrigated for farming, livestock was grazed, and many sizable
haciendas were constructed. The leading families in the outlying
regions also had dwellings in Santa Fe.
The governors were expected to obey the laws concerning
Indian land, as the following two examples illustrate. In an order
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to Governor Juan de Eulate, of February 5, 1621, the viceroy noted
that Spanish livestock was encroaching on Indian fields. He
ordered Eulate to force the removal of the stock toa distance of
at least three leagues from any pueblo. 9 In 1660 encomendero
Antonio de Salas was ordered off Pojoaque land. 10

AT THE TIME of the Onate conquest the Tewa people were living
in pueblos north from the vicinity of today's Santa Fe to the confluence of the Rio Grande and the Chama where the first Spanish
settlement was established. Friction between the T ewa and other
Pueblo groups occurred during the sevent~enth century before the
Revolt of 168o and continued through the Reconquest,l1 By 1700
two Tewa pueblos, Jacona and Cuyamungue, had been permanently abandoned. Thereafter the T ewa pueblos were San
Juan, San Ildefonso, Santa Clara, Pojoaque, Nambe, and
Tesuque.
Shortly after the Spaniards reoccupied New Mexico in the
1690's Governor Diego de Vargas parcelled out much of the land
in the T ewa area to Spaniards. This same policy was followed by
Pedro Rodriguez Cubero (1697-17°3) between Vargas' two
terms of office. Although the Laws of the Indies had been codified
in the Recopilaci6n in 168o, neither governor seems to have paid
much attention to the many restrictions on encroachments on
Indian land. Many grants came very close to the Pueblo villages
themselves and were well within any four-square league limits.
The records of grants to Spaniards by Vargas and Cubero do not
mention an Indian "league" in defining boundaries.
The first grant in the region was for the old La Canada area
along the Santa Cruz River, which had been heavily populated
prior to the Revolt. On March 18, 1695, a settlement grant for
the new villa of Santa Cruz de la Canada, officially La Villa Nueva
de Santa Cruz de Espanoles Mexicanos del Rey Nuestro Senor
Carlos Segundo, was made to provide for a group of colonizing
families who had come after the Reconquest,12 During the Revolt
the Tano Pueblos of San Lazaro and San Crist6bal, formerly
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located in the Galisteo Basin, had settled two sites opposite each
other on the Santa Cruz River. Vargas ordered these villages to
move, San Lazaro to Yunque on lands of the Pueblo of San Juan,
and San Cristobal to Chimayo, near the head of the Santa Cruz
valley. The colonists were given possession of lands:

as far as the Pueblos of Nambe, Pojoaque, Jacona, San IIdefonso,
Santa Clara and San Juan ... giving these as the boundaries of
the tract which the said settlement shall enjoy, hold, and have.

Neither the grant nor the act of possession mentions the pueblo
league, and some of the lands allotted to the settlers were less than
a league from Santa Clara Pueblo.
Except for Tesuque, the T ewa pueblos took part in the 1696
rebellion, as did the T anos of reestablished San Lazaro and San
CristobaL After this revolt, the natives of San Ildefonso and
Nambe again took the oath of allegiance and returned to their
lands. Jacona, Cuyamungue, and San Cristobal were permanently
abandoned and their lands soon granted to Spaniards. The Pueblo
of Pojoaque was not reoccupied until 17°7, when Governor
Francisco Cuervo y Valdes reestablished it with some Pojoaque
families who had been living with the hostile tribes or in other
Tewa pueblos. 13 During the intervening eleven years much of
Pojoaque land had been granted to Spaniards; some was later sold
back to the pueblo.
On November 27, 1699, Governor RodrIguez Cubero granted
a tract of land called "San Isidro," close to the abandoned village
of Pojoaque, to Francisco de Anaya, whose son-in-law, Sebastian
Canseco, sold it to Juan Trujillo in 1702.14 Juan Trujillo had also
purchased an adjoining piece of property from a Sebastian de Salas
on October 19, 1701.15 Both pieces of property were revalidated to
Trujillo by Governor Juan Ignacio Flores Mogollon on August
30, 1713/6 in spite of the fact that Pojoaque had been reactivated
in 1707.
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On December 6, 1699, Juan de Mestas, son-in-law of Juan
Trujillo, was given a grant by Cubero to three fanegas of planting
land along the Pojoaque River toward the abandoned Pueblo of
Jacona, bordering the Trujillo property on the west. This grant
was also revalidated on August I, 1713,17 although Mestas, in
1705, had conveyed the west portion of it to Ignacio Roybal who
had secured a grant to the old Pueblo of Jacona. 18
Two other grants of Pojoaque farming land were made by
Cubero in 1701. On September 10, Joseph Quir6s and Antonio
Duran de Armijo· jointly received one of these. In 1703 Quir6s
sold his interest to Miguel Tenorio de Alva. 19 After the reestablishment of Pojoaque in 1707, both Duran de Armijo and Tenorio
de Alva sold to the pueblo. Tenorio, stating that the Indians had
not paid him, then resold the land to Baltasar Trujillo before 17 15.
Action to recover for Pojoaque was .brought before Governor
Flores Mogoll6n by Juan de Atienza, Protector of the Indians. No
decision was rendered in the case, altliough the proceedings
dragged on for more than a year. 20 The Baltasar Trujillo family
continued to reside close to the pueblo village until after the
death of Baltasar in 1749. 21
The other portion of Pojoaque land granted in 170 I was to
Marfa de Tapia and her son Carlos L6pez. These grantees sold a
piece of it back to Pojoaque after 1707, and a second piece to
Miguel de Sandoval MartInez. On April 8, 1733, Sandoval
MartInez sold his portion to Antonio Trujillo, son of Juan Trujillo,
with the following boundaries: "on the east, an acequia madre
which divides the lands of the natives of said pueblo; on the west,
the highway that goes to San Juan; on the north, the acequia madre
that crosses the highway; on the south, a small acequia before one
reaches the river, with which the Indians irrigate their small gardens."22 This family was clearly encroaching on Pojoaque Indian
land and water, but if there were difficulties with the Indians,
none seem to have been recorded. On October 15, 1716, Carlos
L6pez sold the remainder to Antonia Duran, widow of Pascual
Trujillo. 23 Another piece of land between Pojoaque and Nambe,
bounded by the L6pez property, was granted to Juan Paez Hurtado
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by Vargas on March 3, 1704, and revalidated September 1I,
24
17 13.
Although only one dispute between grantees and the Pueblo of
Pojoaque was recorded, the situation with regard to grants on or
near San Ildefonso land was much different. One of the first conflicts was with Ignacio de Roybal, grantee of the abandoned Pueblo
of Jacona. The Jacona grant was originally made by Cubero about
1699 to Captain Jacinto Pelaez, who soon died. Roybal, who had
served in the Reconquest and was high sheriff of the Inquisition
most of his life, secured the grant on October 2, 1702.25 The
boundaries were specified as the lands of Juan de Mestas and the
lands of Oyu, which belonged to Francisco de Anaya, on the east;
on the north, a road from the Villa Nueva (de Santa Cruz) to
Jaeona and some penascos above the road; on the west, a canada
near a house built by Matias Madrid and some red barrancas near
the mesilla of San Ildefonso; on the south, the wooded region between the Villa of Santa Cruz and Jacona. 26 It is obvious that
some of this land was very close to both San Ildefonso and
Tesuque. 27 Trouble soon began when Roybal attempted to secure
still more land for grazing on the west side of the Rio Grande
opposite the pueblo of San Ildefonso. Such a grant was apparently
made by Vargas on March 4, 17°4, with the northern boundary
given as the Mateo Trujillo grant. The Indians, who were cultivating lands there, appealed to Acting Governor Juan Paez
Hurtado through Protector Alfonso Rael de Aguilar on September
18. The protector based his protests on the illegality of the grant,
in view of the fact that the Indians had made an acequia and
farmed these lands for many years. He denied that they had
received the required notification enabling them to register adverse claims. The Indians also asked that four leagues of agricultural land, one to each point of the compass, be measured and
marked for the benefit of the pueblo, and that Roybal be ordered
to evacuate the land west of the river. 28
This appears to be the first occasion when Spanish authorities
in New Mexico attempted to apply a four-square league recognized
right to Pueblo Indians, and this was for agricultural lands only.
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Roybal was ordered to produce his papers. In a counterclaim, he
asked that a four-square league be denied to the pueblo and that
he be allowed to keep the land west of the Rio Grande because the
pueblo did not need it. He maintained that the Indians were already permitting two other Spaniards, Matias Madrid and Mateo
Trujillo, to live even closer to their pueblo village. The Indians
replied that they had planted the lands before the Revolt and that
Roybal's stock would destroy their crops. The acting governor
ordered that four leagues of farming land be measured and marked.
This was done on October 9; Roybal refused to be present and lost
his claim to this piece of land. It was determined, however, that
there was only sufficient farming land to mark a league to the
north and a half-league in each of the other directions. The rights
of the pueblo were protected by "leaving the way open for them
to petition for the rest of the land at a place where it would be of
use to them."
In 17°5 Roybal bought a part of the Mestas grant of Pojoaque
lands. His original Jacona grant was revalidated on September 7,
1713,29 and again by Governor Juan Bautista de Anza in 1787
to Roybal's son Mateo. 3o .
Another small grant of land at the mesa of San Ildefonso was
made by Cubero to Jose Trujillo (apparently not related to Mateo)
December 29, 1700, and validated February 21, 1701,31 but no
records have been found to determine whether this Trujillo attempted to occupy the land or had difficulties with the Indians.
There was some truth in Roybal's statement that Mateo Trujillo
and Matias Madrid had secured land even closer to the village of
San Ildefonso than he. On March 29, 17°°, Cubero had made a
grant to Mateo·Trujillo of agricultural and pasture land on the
westside of the Rio Grande between San Ildefonso and Santa
Clara. Although the grant was revalidated September I I, 1713,32
there seems to be no evidence that Mateo, who owned much land
in Santa Fe, attempted to occupy it until the spring of 1724 when
he erected a cross and two forked poles as markers. 33 The Indians
of Santa Clara were upset because the lands encompassed part of
their agricultural land and an acequia. Santa Clara appealed to
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Governor Juan Domingo de Bustamante, who ordered Juan Paez
Hurtado, then alcalde mayor of Santa Cruz de la Canada, to investigate and to give to Santa Clara a league south of the pueblo.
Although Paez Hurtado apparently measured the league on June
9, 172 4, no boundary marker was placed. He established the
Santa Clara lands as the northern boundary for Mateo Trujillo
and the slope of San Ildefonso mesa as the southern limit. 34
Difficulties with San Ildefonso quickly developed. In 1728
Mateo Trujillo sold the land to Juan Gonzalez Baz, who conveyed
it to his son-in-law Baltasar Trujillo about 1730.35 In 1731 San
Ildefonso registered a protest against Baltasar Trujillo for encroachment on her agricultural lands and acequia. Governor
Bustamante ordered Alcalde Mayor Domingo Vigil to investigate
the charges and to measure a league to the north of San Ildefonso
for the benefit of the pueblo. Santa Clara also complained of continued trespass. Vigil listed the slope of the mesa of San Ildefonso
as the northern boundary for the pueblo and ordered the Indians to
erect a marker below which Baltasar Trujillo was not to plant.
The new governor, Gervasio Cruzat y GOngora confirmed this
decision on July 6, 1732', then repudiated it on April 7, 1736, as
prejudicial to Trujillo. 36 The settlers continued to use the land.
Shortly thereafter Baltasar Trujillo conveyed the land to an EI
Pasoan, Jose de Orcasitas, who in turn sold it to Francisco GOmez
del Castillo, son of Juana Lujan, in 1740.37
Matias Madrid, the other Spaniard named by Roybal as living
near San Ildefonso pueblo, apparently received from Cubero a
grant of doubtful legality on January 26, 1702. This tract was
bounded on the west by San Ildefonso and on the east by Jacona.
Governor Cubero stated that the grant was subject to its being
without prejudice to another person who may have a better right
thereto . . . with the understanding that the pastures are common
without injuring the lawful possessors in any manner. 3S

The original papers have not come to light, and the grant was not
listed in the cabildo inventory of 1715. Nevertheless, Juan Paez
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Hurtado, as visitador general of New Mexico, revalidated it on
October 4, 1715, noting that there was no copy of the grant on file
with the cabildo. On July 16, 1714, Madrid had sold the land to
Juana Lujan, and the sale was witnessed before Alcalde Mayor
Sebastian Martin. The conveyance specified that the lands were
agricultural. They were bounded on (the west by San Ildefonso
and on the east by the lands of Ignacio de Roybal. Paez Hurtado
also validated this document, but noted that "some clauses and
details necessary to its vigor and force were lacking."
Juana Lujan used the land to support her three grown illegitimate children and their large families, and willed her "house,
garden, and land," as well as a sizable livestock herd to her heirs
before her death in 1762.39 Disputes between her family and the
Indians of both pueblos occurred periodically throughout these
years. Pedro Sanchez II and other settlers were involved in similar
actions.
Claiming that his holdings at Santa Cruz were insufficient to
support his twenty-member family, Pedro Sanchez, in 1742,
petitioned Governor Juan Domingo de Mendoza for a grant on
the west side of the Rio Grande south of Pajarito Canyon:
A tract of land on the other side of the ilio del Norte, uncultivated
and abandoned, and hence royal domain to which no one has a
right, its boundaries being on the north the lands which the Indians
of San Ildefonso enjoy by right, on the south those of Captain Andres
Montoya, the RIO del Norte on the east, and the mountain range on
thewest.40

Mendoza approved the grant March 20, provided it was without
prejudice to a third party. Lieutenant Alcalde Mayor Juan Jose
Lovato summoned the San Ildefonso Indians to the site on March
28 and placed Sanchez in possession with the consent of the
Indians, who witnessed the placing of a cross as a landmark on
their south boundary. Sanchez died within the next few years,
and in 1749 one son, Francisco, bought out the interests of the
other heirs and used the grant primarily for pasture, grazing his
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stock also on land which the Indians considered grazing commons.
Disputes between the Pueblo of San Ildefonso and all .these
settlers came to a head in 1763 and continued until 1786. The
history of the lengthy and involved litigation will be discussed in
some detail because the proceedings reveal Spanish practices in
settling land and water disputes between Indians and non-Indians
and the basic concern of most governors for Indian rights. This
case also illustrates how an Indian agricultural league came to be
recognized.
On February 4, 1763, the Pueblo of San Ildefonso, through its
protector Felipe Tafoya, took before Governor Tomas Velez
Cachupin the following complaints against the settlers for trespass
and damage: 41
I) The 17°2 grant to Matias Madrid was invalid because he
had built a house and cultivated land near the center of San
Ildefonso, then tried to sell it to the Indians. When they refused
to buy because it was their own land, he sold to Juana Lujan. Juan
Gomez del Castillo, Juana's son, then built another house on the
east side of the village and planted lands so near "that the cultivated lands of the aforesaid adjoin the gardens which are next to
the said pueblo."
2) Marcos Lucero of Ojo Caliente, who had married a daughter of Francisco Gomez del Castillo, had persuaded an individual
San Ildefonso Indian to sell him a small piece of land on the north
side of the village, and had built a house. When the Indians protested, apparently in 176o, Governor Francisco Antonio Marin del
Valle ordered the offending Indian to give Lucero's money back.
Lucero was to get off pueblo land. San Ildefonso charged that
Lucero took the money but refused to leave.
3) The northern part of the grant to Pedro Sanchez was actually on livestock commons. The pueblo's objections when the grant
was made had not been heeded. Sanchez permitted his stock to
intermingle with that of the pueblo and penned up or killed
Indian animals.
4) Antonio Mestas of Chama, a relative of the Sanchez family,
was establishing a ranch on the west side of the river at the mouth
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of Pajarito Canyon, the site of the only good watering place in
the region, and hence common for all the stock of the area.
The protector asked that a four-square agricultural league be
measured and marked for the sole benefit of San Ildefonso and
that no grant to the commons be recognized. On the same day the
governor commissioned Alcalde Mayor Carlos Fernandez to investigate the titles of the Spaniards and to measure an agricultural
league in each direction for the pueblo. He was also to expel
Marcos Lucero and forbid Mestas to build a house at the watering
place, which was for common use by Indians and settlers alike.
As proof of his claim Juan Gomez del Castillo presented Alcalde
Fernandez with copies of the grant made to Matias Madrid in 1702
and the sale by Madrid to Juana Lujan in 1714. Fernandez
measured a league in each direction from the church. The two
houses and the agricultural lands of Juan Gomez del Castillo
lay within the league on the east; the house and property of
Marcos Lucero, son-in-law of Francisco Gomez del Castillo
(then deceased), lay within the limits on the north; a house and
corral of the Sanchez heirs lay within the league on the west and
into the commons, which Fernandez calculated should be about
four leagues long from north to south.
Mestas was. ordered not to build at the Pajarito Canyon watering
place. He did not appeal. Protector Tafoya reiterated the Indian
claim that the Gomez del Castillo lands had been illegally granted
in the beginning, like the portion of the Jacona grant made to
Roybal which adjoined the Juana Lujan property, and that San
Ildefonso had always opposed both grants. He noted that the
encroachments were so serious that some San Ildefonso families
had virtually no agricultural lands at alL
The proceedings dragged on for three years. The papers were
sent to Licenciado don Fernando de Torija y Seri, corregidor of
the Villa of Chihuahua, who was a lawyer qualified to plead in the
royal councils, for a legal opinion. He advised, on October 27,
1764, that San Ildefonso should be protected, but that endless
litigation in many other pueblos would result if the settlers were
ordered off lands within a league of an Indian pueblo. He rec-
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ommended that San Ildefonso be compensated for lands held by
the Juan Gomez del Castillo family by additional lands to the
northwest, that distinct boundary markers be placed between the
pueblo lands and those of the settlers, "and that the adjoining
residents shall be informed that they must restrain their herds and
not pass over them."42
On the basis of these recommendations, Governor Velez
Cachupfn, on April 12, 1765, ordered that the Indians of San
Ildefonso be given all the pasture land they needed on the west,
including the abandoned ranch property of Pedro Sanchez. He
also ordered that the house of Marcos Lucero, "a settler encroaching on the boundary of the agricultural lands of the said pueblo
of San Ildefonso," be destroyed or given to the Indians to serve as
a landmark of their northern boundary. He ordered the settlers on
the north and east boundaries to restrict their livestock to four
milk cows. These and their oxen must be pastured in the summer
from planting to harvest:
in such a way that they may not injure nor enter the cultivated
fields, lands, commons, or stubble ground of the Indians, because
this is in conformity with the will of the king our lord, as expressed
in the sovereign royal laws.

San Ildefonso agreed to the decision as to the east and west, but
still protested the designation of Marcos Lucero's house as its
northern boundary since it was "located in the center of lands
which they have recognized as their own." The Indians stated that
in the controversy with Bahasar Trujillo in 1731 over the Mateo
Trujillo lands they had been ordered to set a surface marker for
their northern boundary, which lay some distance north of the
Lucero house. This they had done, and, in addition, they had
buried stones in the form of a cross under the marker in case it
should be removed. They charged that the surface marker had
been removed and asked for an investigation to uncover the buried
stones. The governor ordered the search, and the investigation
carried out by Lieutenant Alcalde Antonio Jose Ortiz on July 21,
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1765, revealed the stones buried in the form of a cross on the site
designated by the Indians, which faced the south side of the mesa
of San Ildefonso.
Velez Cachupfn issued a second decision on May 5, 1766, in
which he admitted that the Indians had suffered great damage
from the Mateo Trujillo grant. He decreed that the northern
boundary of San Ildefonso should be at the site of the buried
marker, thus reducing Marcos Lucero's acreage. The order also
stated that if Lucero wanted to sell the remainder of the land, he
must offer it first to the pueblo. The governor's final instruction
was:

/
And for their information, you shall make known to them that
they can use, possess, and enjoy the lands up to said boundary of
stones set under ground in shape of a cross which have been usurped
from them. This shall be marked with a secure and permanent
landmark.

The Indians immediately claimed the land for planting. On
May 24, 1766, however, Ursula Guillen, widow of Francisco
Gomez del Castillo and mother-in-law of Marcos Lucero, made a
claim for the ranch between the pueblos of San Ildefonso and
Santa Clara by virtue of the sale of the land to her husband by
Jose de Orcasitas in 1740, and copies of the action concerning her
claim were given to the Indians and the papers filed in the government archive by order of Governor Velez Cachupfn on June 23,
1766 .
The land thus claimed by Marcos Lucero and the other heirs of
Francisco Gomez del Castillo was decreased in size, but difficulties
continued until 1786, when Santa Clara and San Ildefonso again
brought charges before Governor Juan Bautista de Anza through
Carlos Fernandez, now protector of the two pueblos. 43 The problems
arose over land on the west side of the Rio Grande claimed by the
non-Indians because no league measurement had been made for
Santa Clara, wMch claimed that the settlers were now trespassing
on its agricultiIral lands. On May 6 Governor Anza ordered· that
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a league be measured south from Santa Clara and that the league
north of San Ildefonso be remeasured. The settlers claimed that a
fraudulent measure had been used in the previous litigation.
After measuring and remeasuring, Alcalde Mayor Jose Campo Redondo determined that there was no surplus land between the
pueblos, for the league to each pueblo actually overlapped. Protector Fernandez summed up the question of the legality of the
Mateo Trujillo grant and the eighty-year-old controversy in the
following statement:
Therefore it is incredible that any lord Governor, predecessor of
your Excellency, would make a grant of the lands belonging to said
pueblos to any resident and in the middle of their cultivated Gelds,
unless it was the result of false or fraudulent information; nor do the
sales which may have been made of the aforesaid lands favor the
opposing party, since if the first vendor could not do it justly, neither
could the subsequent ones. Although some years may have gone by,
everything has been done with injury to said pueblos; wherefore the
same should be returned to the legitimate owners. The house where
the residents who have possessed the ranch under litigation have
lived is uninhabited, and there is under cultivation only one small
piece of land which cannot be over one-fourth cuartiIla of wheat
and one very small bean garden. The said residents have never dug a
ditch from the river for the irrigation of the lands they have
possessed and cultivated, but have used those of the said pueblos,
always with opposition and discord. It is undeniable that the said
pueblos have suffered and are suffering frequent and considerable
damage and injury because the herds of both parties necessarily are
pastured on the west, and for the same reason come to the acequias
of the said pueblos to drink and as a result cause damage to the
plantings, for there is no vacant space through which they can go to
the river without going over the planted fields.

The protector also noted that Santa Clara had only about 300
varas of land suitable for growing maize (tierra de pan llevar)
between the village and the river to the south, that the land to the
north was almost barren for lack of irrigation, and that the land
on the west was mountainous and hence only useful for common
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pasturage. Santa Clara, therefore, asked for all the land within a
league south of the village to accommodate its members as well
as six Hopi families who had recently joined the pueblo.
Marcos Lucero and other residents responded, charging again
that the measurement was fraudulent since an improper vara
measure had been used to the advantage of the Indians and that
their predecessors had been placed in possession legally when the
Indians could not produce title papers. Again the land was measured on May 23-24, with the same results, and Protector Fernandez responded to the charges of the settlers with the following
succinct statement of Indian right:
It is useless to ask that the Indians established in pueblos present
grants to the lands they justly possess, because their grants are manifest in the royal laws of our sovereigns to which no objection can or
should be made.

He also asked the governor to require that the stock of settlers be
herded so that they would water at designated watering places,
rather than being permitted to drink from Indian acequias and
destroy crops in the process; also that Anza annul the Mateo
Trujillo-Gonzalez Baz-Baltasar Trujillo-Jose de Orcasitas-G6mez
del Castillo-Lucero grant in toto, "especially when they do not
have nor can they have other means of irrigation than that which
my parties graciously concede to them from their acequias."
Governor Anza issued his decree June 10, 1786. After reviewing the long controversy between the settlers and both pueblos, he
ruled that previous governors had erred in not giving the Indians
full justice and that the claims of the non-Indians were to be reduced to 236 varas and this only temporarily, for he stipulated that
this small tract could not be sold to anyone but the pueblos. Only
four milk cows could be kept on the land and enough oxen to till
the very small acreage until the land was disposed of. He ordered
Lucero to pay the costs, and Alcalde Mayor Campo Redondo to
place the pueblos in possession of the disputed lands, which was
done on June 19, 1786.
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LIKE Pojoaque and Jacona, the little pueblo of Cuyamungue was
abandoned during the 1696 rebellion and its lands occupied by
settlers. On September 24, 17°4, Acting Governor Juan Paez
Hurtado validated a grant of "three fanegas of maize planting
land," including the site of the pueblo, to Alfonso Rael de Aguilar,
renowned former Secretary of Government and War for Vargas
and Cubero. Rael de Aguilar had asked for revalidation of a much
larger grant, allegedly made by Cubero in 1699, for six fanegas
of planting land, pastures, and commons, but his claim was opposed before Paez Hurtado by Diego Arias de Quir6s who
claimed that Cubero had a~tually made the grant of the pueblo
to him in 1699 and that the papers appeared to have been stolen
from the governor's office before they were signed by Rael de
Aguilar as Secretary of Government. Paez Hurtado decided in
favor of Rael de Aguilar when Arias de Quir6s could produce
no documents, but cut the claim to three fanegas of planting land,
denying the remainder, including pastures and commons, on the
following grounds:
it appears to me to be superfluous that one person alone should hold
the lands of the pueblo when some poor people who have nowhere
to plant a hill of maize could be accommodated on .the rest. Therefore, I limit the revalidation which he asks of the said grant to three
fanegas of maize planting land.44

The Aguilars must not have remained in continuous occupation
of the tract, for Governor Juan Domingo de Bustamante, on Jimuary 2, 173 I, made a grant of "the surplus lands in the Pueblo of
Cuyamungue" on both sides of the river to Bernardino and Tomas
Sena and Luis L6pez. The south boundary of this grant was an
arroyo recognized as the boundary of Tesuque. The Tesuque Indians were cited, but apparently made no adverse claim. The
Nambe and Pojoaque Indians were not cited, although the northern boundary would appear to have been within a league of each
pueblo. 45
During the latter part of the eighteenth century much of the

JENKINS: LAND GRANTS IN TEWA AREA

131

land in the Pojoaque-Cuyamungue region came into the hands of
the Ortiz-Bustamante family, apparently by purchase. 46
On May 23, 1707, Jose Trujillo, who also had been given a
grant at the mesa of San Ildefonso, was granted a small spring
north of the Pueblo of Nambe and south of Santa Cruz de la
Cafiada. 47 The records do not reveal whether he actually occupied
either grant.
In September 1739 Vincente Duran de Armijo of Santa Fe
petitioned Governor Gaspar Domingo de Mendoza for a grant to
"a piece of surplus land of the friendly Indians of the Pueblo of
Nambe" comprising six fanegas of wheat and two of maize
planting land, bounded on the south by the Sena-LOpez grant, on
the west by Nambe, on the east by a mountain, and on the north
by a dry arroyo.48 Mendoza refused a grant to any lands east of the
pueblo, but agreed to place Duran de Armijo in possession of two
small planting tracts close to Nambe on the west, by agreement of
the Indians:
But it is not the land he mentions in his petition, the Indians of the
adjoining pueblo having objected to his securing the lands he asks
for, although I caused the Indians of the said pueblo to appear before
me. They declared before the petitioner and in my presence that they
were content that land should be given him in the vicinity of their
pueblo where they said no injury would result to them.

Certainly no league designations for Nambe were applied in this
case, since the land originally asked for on the west lay for the
most part outside a league for the pueblo, while that granted on
the east was very close to the pueblo village itself:
The two small pieces so granted were later sold to the Ortiz
family, descendants of whom attempted to claim the larger region
to the east before both. the Surveyor General and the Court of
Private Land Claims. The claim was approved by the Court of
Private Land Claims, but denied by the United States Supreme
Court on appeal by the government in October 1899, and the
land was returned to the public domain. 49
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In early June of 1752 Juan de Gabaldon of Santa Fe petitioned
for a grant on both sides of the Tesuque River, south and east of
the Pueblo of Tesuque. Goverrior Velez Cachupfn ordered an
extensive investigation of possible adverse claims by the Indians
and by Juan de Benavides, whose lands were listed by Gabaldon
in his petition as the northern boundary. Alcalde Mayor Bustamante, Tagle reported to the governor June 7 that the Indians
registered no adverse claim, but that Benavides objected, fearing
that Gabald6n would cut off his irrigation water. Gabald6n promised not to interfere with the water and agreed to build a reservoir
for the benefit of all. The grant was approved and Gabaldon placed
in possession June 17, with strict orders not to cut off the water
from the river, "especially from the Indians of San Diego de
Tesuque."liO
.
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SPANISH IRRIGATION PRACTICES IN NEW MEXICO

MARC SIMMONS

AN

INTERESTING and seldom described aspect of colonial agriculture in New Mexico is the community acequia or irrigation
system used by the Spanish settlers in the upper Rio Grande basin.
Irrigation practices in this area derived largely from traditional
methods employed in Spain and were regulated by royal ordinances. However, since the laws allowed a measure of latitude in
interpretation and application to provide local authorities some
flexibility in meeting unexpected problems, and since Pueblo
. Indian agricultural techniques influenced, albeit to a limited degree, water uses of the colonists, the practice of irrigation in New
Mexico developed along its own distinctive lines.!
The Spaniard's fondness for gushing fountains, whether in
his patio or the public plaza, is often attributed to the perennial
scarcity of water in much of his native Iberia. According to at
least one author, water has been the cause of more court cases and
lawsuits than has the ownership of land, and in some parts of the
peninsula it represents a commodity more precious than wine. 2
Irrigation in Spain since Roman times has- been employed most
extensively in the arid regions of the south, particularly in Andalucia and the district surrounding Valencia. These areas were
strongly influenced by seven centuries of Moorish occupation and
this, together with the preponderance of words originating from
Arabic that pertain to irrigation, for example, acequia (irrigation
ditch), noria (irrigation well), alfarda (tax for irrigation of land),
and tahulla (measurement of irrigated lands), have led most
scholars to suggest that the practice was introduced and developed
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by the Moors. s This supposition is sometimes buttressed by reference to apparent Arabic customs associated with Spanish irrigation, such as the taking of wat~r from acequias only after sundown."
It now seems clear, however, that the processes of agriculture and
irrigation used by the hardy peasants of southern Spain were
known long before the Moorish invasion, and after the establishment of alien rule these old practices continued. In time a veneer
of Arabic custom easily became superimposed upon traditional
patterns of land and water use. 1i The Moors may have served as
the vehicle by which some irrigation techniques were introduced
from the East, but if that was the case, these inHuences must be
regarded as minor accretions to the body of Spanish irrigation
practice which had Hourished from the days of the Romans. 6 Thus
the system of irrigation brought to New Mexico at the beginning
of the seventeenth century was not primarily a contribution of the
Moors as has been claimed.
The journals of Spanish explorers in the Southwest often called
attention to the. irrigation works observed among the sedentary
Pueblo Indians. It remains uncertain how far back in prehistory
these go, but probably at least as early as Pueblo III times when
the Anasazi constructed terraces or check dams to retain rain and
Hoodwaters in arroyos, and built stream diversion dams and irrigation canals. 7
A concrete-like ditch, apparently of great antiquity, has been
reported in the Sierra Blanca mountains of southeastern New
Mexico and was formed when lime-impregnated water Howing
from a spring to Indian fields deposited successive layers of
minerals. s In 1883 archaeologist Adolph Bandelier discovered the
same kind of irrigation ditch at a pueblo ruin near the Little
Colorado River and recorded his puzzlement at viewing an acequia
or concave trough that appeared to be "concrete or mexcla of some
kind."D A similar acequia used by prehistoric farmers in the Verde
Valley of central Arizona may be seen today at Montezuma Well
National Monument. The most extensive irrigation system in the
Southwest was that developed and used by the ancient Hohokam
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and their successors, the Pima and Papago, in the Gila-Salt basin
of southern Arizona. Less complex, but impressive nonetheless,
were the irrigation ditches at Mesa Verde in southeastern Colorado, where one canal extended a distance of four miles. 10
Although it is freely admitted by scholars that some irrigation
was practiced by the Pueblo Indians of New Mexico at the time of
Spanish occupation, disagreement exists as· to its intensity and
kind. Antonio de Espejo, who entered the area in 1583, reported
finding "many irrigated corn fields with canals and dams, built as
if by the Spaniards." At Acoma he saw that "these people have
their fields two leagues distant from the pueblo, near a mediumsized river, and irrigate their farms by little streams of water diverted
from a marsh near the [San Jose] river."ll Gaspar Castano de Sosa,
visiting San Ildefonso in 1591, noted that that pueblo had a very
large area under irrigation. 12 Bandelier, investigating the old Piro
district at the end of the nineteenth century, declared that these
Indians had "once irrigated the bottoms along the Rio Grande,
and that the number and extent of [their] fields and of the irrigating ditches connected with them, attracted the attention of the
Spanish explorers at an early day."13
From these and other references that could be cited, it is evident
that the Rio Grande Pueblos knew and practiced extensive canal
irrigation a;:the opening of the Spanish period. At the same time,
where practical, they resorted to dry farming, i.e., dependence on
rainfall alone, and arroyo flood farming or utilization of la:ild
naturally flooded by arroyos, but without canals for distributing
the water. 14 Owing mainly to a devastating drought that beset the
Southwest at the end of the sixteenth century, dry farming and
arroyo flood farming diminished in importance and canal irrigation, because of its greater dependability, came to outweigh these
other methods In the Pueblo area. 15 The construction of elaborate
dams and ditches and the solution of complicated problems involving the allocation of water rights were facilitated by the
presence among the Rio Grande villagers of "a social organization
which could mobilize and control a fairly large adult force and
satisfy the irrigational needs of the society."16 In other words,
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Pueblo ditches were built and managed as communal affairs, this
work and the regulation of waters representing an important public
task. No doubt also, the arrival of the Spaniards with their own
techniques of acequia farming helped intensify the use of canal
irrigation among the Pueblo Indians.
At San Juan Pueblo, where Juan de Onate established the first
settlement of Spaniards in 1598, the Indians depended largely
upon rainfall for their crops, although some ditches were seen
nearby.17 According to the chronicler Gaspar Perez de Villagra,
drought had withered the native fields so that the people came
beseeching the Spanish priest to offer prayers for rain. When
this was done and the sky "suddenly darkened and poured forth a
regular torrent of rain, the barbarians stood spell bound in
awe. . . ."18 It was well enough to trust to providence for an
occasional miracle, but the colonists were wise enough to exert
efforts of their own, and soon after their arrival, with the aid of the
San Juan people, they began construction of acequias in order to
have them ready the following spring.
The Ordinances of 1573, a set of codified instructions for the
founding of new settlements, served as Onate's guide when he laid
out the villa of San Gabriel on the west bank of the Rio Grande
opposite San Juan. One article of those Ordinances enjoined
colonizers to select town sites where abundant water was available
for drinking and irrigation. 19 This requirement was certainly fulfilled, but the proximity of the villa to Indian lands in violation of
other laws may have been one of the reasons for the removal of
the settlers to a new town at Santa Fe in 1610. According to
instructions delivered to Onate's successor, Governor Pedro de
Peralta, the cabildo or municipal council of Santa Fe was empowered not only to distribute lands but to apportion water for
irrigation. 20 This was in line with long established custom and law
which accorded town councils the responsibility of regulating and
distributing water both for domestic and agricultural use. .
The first citizens of Santa Fe, probably with the aid of Mexican
Indian servants and conscripted Pueblo laborers, dug two acequias
madres (main ditches) to water fields on either side of the small

SIMMONS: SPANISH IRRIGATION

139

river that passed through their villa. From the canal on the
north, known after the Reconquest as the Acequia de la Muralla,
a lateral ditch brought water to the vicinity of the plaza and
Governor's Palace, although at times, it seems, a smaller acequia
leading from a marsh or cienaga near the parish church served
this area. 21 Often the Row of the diminutive Santa Fe River was
insufficient to meet the needs of all fields, and only in wet years
did farmers below the town receive adequate water for their crops.
With the organization of other villas in New Mexico in the
eighteenth century, ample provision was made for the irrigation
needs of the settlers, although specific information on this point is
scarce. During a visit to New Mexico in 176o; Bishop Pedro
Tamaron mentioned a large irrigation ditch at £1 Paso of size
sufficient to receive half the waters of the Rio Grande. Subsidiary
canals leading from the principal acequia ran through broad plains
to irrigate vineyards and fields of grain. 22 The certificate for the
founding of Albuquerque in 1706 reveals that among the first
tasks completed was that of the construction of acequias "properly
ditched and running."23 Viewing these in I 776, Fray Francisco
Atanasio Dominguez described them as being fed by the Rio
Grande and so wide and deep that "there are little beam bridges to
cross them."24 The situation with regard to irrigation at the
founding of another villa, that of Santa Cruz de la Canada in the
lower Chimayo valley, was unique among New Mexican towns.
Here in 1694 Governor Diego de Vargas forced T ano Indians to
vacate villages and lands that they had settled after the Pueblo
Revolt in 168o, so that these could be occupied by Spanish
colonists coming from Mexico. Thus when the latter arrived, they
were pleased to find that the Governor had granted them "the
dwelling houses, cleared agricultural lands, drains, irrigation
ditches, and . . . dams which they said native Indians had and
did have for irrigation and the security of raising their cropS."25
Spanish colonial law established the general principles relating
to irrigation development and its public regulation, based upon
traditional legal codes and practice in Spain. Thus the RecopilaciOn provided that all waters in the New World should be common
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to all inhabitants; that viceroys and other officials should supervise
irrigable lands and protect them from livestock; that distribution
of waters to colonists be made on the advice of municipal councils;
and that whatever local provisions might be established regarding
water distribution, these should be conceived so as to promote the
public welfare. 26 The duties of the individual were also spelled
out-water users were required to maintain and care for their
acequias, to cooperate with other owners on communal ditches,
and to refrain from constructing new ditches above those persons
who had prior rights to the water. 27
These laws provided a foundation upon which an irrigation
system arose in colonial New Mexico, but since local demands of
the environment and Indian practices helped shape this institution, attention must be given to those details that convey a picture
of the distinctive situation which developed in the upper Rio
Grande basin. In the first place, the community acequias were
organizations composed of all landowners holding property on a
ditch. They contributed labor or support in proportion to the
amount of land fronting on a main acequia, whether it was cultivated or not,28 The association of water users that had charge of
an irrigation system was often one of the most highly integrated
and efficient organizations in the community. This was necessary
since the economic welfare, and hence the very survival of most
settlers, was closely tied to the cultivation of the soil. Many of the
practices directed by local associations for water distribution derived from those used in the area surrounding Valencia, Spain,
where a Tribunal de las Aguas, managing irrigation affairs,
functioned in a manner similar to the community acequias that
developed in New Mexico. 29
It should be noted that in the upper Rio Grande valley two
kinds of irrigation associations appeared-the public organization
and the private. The first was an adjunct of a legally formed
municipality, such as the villas, or of an Indian pueblo. In these
the acequia madre was regarded as public property and its management was the responsibility of the municipal government. The
private organization was one formed in a community that had
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limited or no legal status and lacked a town government. By far
the largest number of New Mexican colonists lived in small rural
hamlets of this kind. Here the community ditches were voluntary
undertakings on the part of interested water users. Although there
was no intervention or direction by a municipal council, strict
regulation was provided by an elected mayordomo or ditch boss. 80
So little information is available that the manner in which the
four colonial villas in New Mexico superintended their irrigation
systems is not clear. There exists a single reference to an alcalde de
.t;guas in the villa of £1 Paso in 1802,81 who may have been analogous to a juez de aguas or water inspector found in other parts of
Spanish America. 82 If such an officer existed in the remaining New
Mexican villas, he perhaps functioned in place of a mayordomo. 83
In rural districts it is certain that the alcaldes mayores exercised
some jurisdiction over irrigation matters, especially with regard to
formal complaints or suits involving damage to ditches by livestock
.
or theft of waters. 34
Concerning the duties and activities of the mayordomo who
oversaw management of ditches in New Mexican villages and in the
Indian pueblos, a good deal is known, particularly since the office
continues today and many time-honored practices dating from the
Spanish period hav~ been preserved. Originally, under call and
direction of the district alcalde, male members of a community
acequia gathered annually to elect a mayordomo, or in some instances two or three, and to determine the amount of his salary.
Once selected, the ditch boss enjoyed a large measure of authority
and prestige. He inspected and superintended repair of acequias,
regulated the number of days labor required of each proprietor,
distributed and apportioned water, adjudicated disputes, and
searched for infractions of regulations. 35 From the mid-nineteenth
century there remains at least one formal list, probably prepared
by the mayordomo, of proprietors along the new ditch of Chamisal
near Belen, which carefully tabulates acequia frontage and days
of labor owed by each man. 36 Because of widespread illiteracy and
scarcity of paper during the colonial years, it is doubtful if such
written records were common under the Spanish regime.
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The amount of irrigable land cultivated by a single farmer
averaged only ten acres in the 1850's, and this had probably long
been the case. Larger farms were concentrated in the Rio Abajo
below Santa Fe where the Hoodplain of the Rio Grande widened,
but above the capital valleys were narrow and discontinuous along
the main river and its tributaries, limiting the amount of cropland
available to each family.37 The pattern known for the Chama
valley in the late eighteenth century was perhaps typical of remote
areas in the northern district. Here agriculture was practiced
little above the subsistence level because the men and older boys
devoted the bulk of their time to the care of livestock, hunting,
trading, and militia service. After clearing a section of bottomland
and digging acequias for irrigation, they left the raising of crops
to women, children, and the elderly, who used a digging stick
rather than the plow. 3s
The construction of a new irrigation system required the expenditure of a considerable amount of labor on the part of the
settlers. Diversion dams and acequias were modeled to some degree after those used in Mexico and Spain, but owing to the lack
of surveying instruments, heavy tools, and engineering skills, the
works here were simpler and less efficient. For example, in testing
the fall of an acequia under construction, water had to be turned
into it frequently to observe the amount of grade since no surveyor
was available. Furthermore, ditches were seldom straight, their
builders zig-zagging around trees, boulders, small: ~lJ.!s, and other
obstructions.
:t
The first problem to be considered was that of obtaining a head
of water copious enough to supply a new ditch. Usually a river or
stream was tapped two to four miles above farmlands, so that by
gravity flow the water could be carried through the acequia madre
to smaller canals leading directly to the fields. On the Rio Grande,
with its abundant volume and low banks, a diversion wing of
stones was often sufficient to turn the current into a canal.39 Elsewhere, on small or intermittent streams where a ready source of
water at the right level was lacking, recourse was had to dams
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(presas) to impound the flow and form a reservoir that might be
conveniently tapped.4()
By all accounts the New Mexican dams were crude affairs of
logs, brush, and stones easily destroyed by spring freshets or
summer flash floods. The one at EI Paso in 1773 was described by
a local citizen as "made of wattles, as the terrain of the river does
not permit any other kind of fabrication, to say nothing of the
trouble caused by its excessive floods and freshets, for it not
seldom happened that after a dam had been built of stones, fagots,
and stakes, it was necessary to tear it down in order to prevent inundation of the town:"41 A traditional-style dam seen by James W.
Abert near the village of Manzano in 1846 was "very large, constructed of crib-work, 12 feet wide, and 8 feet high, and 100 feet
long, formed of rough logs, and the interior filled up with stones
and earth."42 On dams of this nature little or no provision was
made for diversion, so that the structure had to carry the weight
and pressure of whatever quantity of water descended from above.
If the pressure was too great and the dam was lost, crops might
perish from lack of water before it could be replaced and normal
flow restored to the acequias. 43
The construction of ditches below the point of diversion from
the main stream was undertaken by the collective manpower of
the community. Primitive hoes and shovels of wood served in the
absence of iron tools during colonial days, and earth was removed
on rawhides pulled by oxen. 44 Main acequias averaged from three
to five yards wide and from two to six feet deep.45 Earth thrown
out of the ditch each spring as it was cleaned soon formed a mound
several feet high and helped stabilize the bank. The acequia madre
was always kept above the land to be irrigated so that waters could
be released into the lateral or secondary channels and carried to the
fields below. These secondary ditches, called brazales in Spain,
were known in New Mexico as contra acequias, or more commonly
during the colonial period as sangr£as. 46 Headgates of wood admitted water from the acequia madre into the lateral channels, and
as soon as the flow reached his field the farmer with a hoe made
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small dams "so as to overflow a section at a time . . ..depressing
eminences and filling sinks, and causing the water to spread
regularly over the surface."47 Working in this slow and tedious
way, a cultivator could irrigate five to six acres in a day.
When water was plentiful, users might draw whatever quantity
they wished from the ditches. 48 In times of scarcity, however, the
supply was strictly rationed by the mayordomo who supplied
permits to take water for a limited time. In such cases a farmer
frequently kept his entire family working all night irrigating his
patches of ground. Especially during a drought, quarrels and
serious conflicts over water allotment were common. Some of these
ended in court and others with bloodshed. 49 A related problem is
illustrated by the text of an alcalde's decree in 18 I 3 :
Those who must irrigate by bringing water from up above another
ditch, should construct a flume (canoa) wherever the waters cross, so
that owners of the other ditches will not be harmed and to avoid theft
of waters which might otherwise be made under the pretext of
emptying water from one irrigation ditch to another. In such an
event, other parties would be denied the benefit of their own work
and would lack water they need, so that their crops would be held
back and damaged. And he who does not build a flume when he
should, must pay the consequences, suffering four days of imprisonment in the public jail.lio

An important aspect of the development of Spanish irrigation
in New Mexico concerns the influence it exerted over traditional
systems of the Indians. Apparently many of the community irrigation customs of the Pueblos were entirely compatible with Spanish
institutions and were allowed to continue. This was in conformity
with laws set forth in the Recopilaci6n which provided that ancient
customs of the Indians should be retained and respected so far as
practicable. lil Nevertheless, it is apparent that Spanish practices,
such as organization of labor under a mayordomo and techniques
of dam and acequia construction were gradually adopted by the
Pueblos. They continued to retain, however, ancient ceremonial
practices surrounding irrigation, such as the planting of prayer

Acequia madre, Santa Fe, ca. 1915
Courtesy Museum of New Mexico

Irrigation ditch and floodgate
Courtesy Museum of New Mexico
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sticks in the ditches and ritual dances following cleaning of the
acequias in spring.
With Indians and Spaniards often living side by side, there
were numerous instances of joint use of acequias. Serious controversies over the method of administering such ditches arose
not infrequently, with the district alcalde acting as arbiter to settle
matters in dispute.52 Along the Rio Grande near £1 Paso in the
1770'S, the mission Indians and colonists were living commingled,
"the former having their farms and a branch irrigating ditch, while
the latter have the main ditch, containing two Hood gates from
which the Indians' water comes. The upkeep of the dam is
obligatory upon all."53
Another source of friction was unattended livestock that wandered into Indian land, not only stripping fields but damaging
irrigation ditches. Soft, sandy banks along canals easily collapsed
under the hooves of grazing stock, filling the ditches or causing
breaks that permitted escape of precious waters. From the first
introduction of horses and cattle into New Spain, the royal government repeatedly passed legislatiOIi designed to safeguard Indian
farm plots, but the laws were generally ignored.
One of the earliest of these in New Mexico was a decree of 1620
which ordered that large stock of the Spaniards be kept at least
three leagues distant from the pueblos and Indian fields. 54 Again
in 1687, the governor of New Mexico issued a proclamation requiring stockmen to keep their animals out of growing crops and
away from irrigation ditches. 55 When the Indians of San Juan
Pueblo complained in 1718 that their fields and acequias were
suffering grave damage from cattle owned by residents of the villa
of Santa Cruz, the lieutenant governor in Santa Fe prohibited the
latter from leaving their livestock untended. 56 A century later the
alcalde of the Jemez jurisdiction announced:
In vain have the superior authorities demanded compliance with
orders which prohibit grazing-stock from being pastured alongside
cultivated fields or along the banks of irrigation ditches. . .. If the
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Indians should suffer serious damage, severe penalties will be imposed
on transgressors. . . . Whenever loose animals are found in fields,
the owner must suffer the fine of one-half a real of silver for each
head.1I7

Even such strict measures as this seemingly had little effect, mainly
because fencing of cropland and ditches was not practiced and
stockmen continued to be careless about providing a herder for
their animals. Withal, it is plain that for Indian as well as Spaniard, maintaining and protecting an irrigation system on the New
Mexico frontier was a vexatious but necessary task.
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THE TWO LAND GRANTS OF GERVACIO NOLAN
MORRIS F. TAYLOR

frontier of the Republic of Mexico during
the years 1841-1845 intensive efforts by Mexican citizens, both
native-born and naturalized, to acquire land south of the international boundary of the Arkansas River bequeathed questions.
that have not been fully answered. The munificent hand of Governor Manuel Armijo, in Santa Fe, authorized grants of land to
pairs of individuals: Cornelio Vigil and Ceran St. Vrain, Carlos
Beaubien and Guadalupe Miranda, Stephen Luis Lee and Narciso Beaubien (the minor son of Carlos). And there was a single
recipient of unusual generosity-two land grants. He was Gervacio
Nolan, whose tracts turned out to be one in Colorado and the
other in New Mexico. He and his grants are the subjects of this
paper, which attempts to place them in the context of the times
and to provide some illumination of the questions.
Gervacio Nolan was a French Canadian, whose first name in
French is rendered as Gervais. His inability to write and the
phonetic efforts of others resulted in variations of his surnameNolain, Nollin, Noland-in public documents. l H~ evidently
arrived in New Mexico in 1824 with a group including his fellow
countryman, Carlos Beaubien. 2 Both men were British subjects,
and they were the first to obtain Mexican citizenship under a new
and less stringent naturalization law on June 25, 1829.< They
settled in Taos, and from 1835 Nolan also had business interests
in the mining town of Real del Oro, southwest of Santa Fe. In
December of 1843 Carlos Beaubien and Stephen Luis Lee were
assisting witnesses who signed documents issued by Cornelio
O N THE NORTHERN
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Vigil, a justice of the peace at Taos, putting Gervacio Nolan in
possession of land on the south bank of the Arkansas River across
from the Pueblo Fort, a trapper-trader post built in 1842 on the
American side. Vigil acted in response to a decree from Governor
Armijo approving Nolan's petition for a grant dated November 14,
18 43. 3
Personal information about Gervacio Nolan is scarce, but it
appears that he was a gunsmith by trade and became a man of
property, interested in gold mining, following his experiences as a
fur-trapper. 4 Through Beaubien he had entree to a little group of
influential Taosefios who were active in a remarkably interlocking
fashion in promoting grants to some of the best lands south of the
Arkansas River. In a sense the group was a prototype of the later
Santa Fe Ring.
Those who were native-born Mexican citizens may have been
motivated by some degree of patriotism to create a buffer against
westward-moving Americans, but hardly to the extent ~ilggested
by one historian. 5 And it is difficult to believe that the recently
naturalized ones would have been that interested or would have
switched allegiance so completely in so short a time. There was
an easy chance taken that if American sovereignty should be
extended south of the Arkansas, existing patterns of land ownership would not be seriously disturbed, and a favored few would
have control of tracts far larger than those permissible under
American land law. A~ any rate, the first American system of law
imposed on New Mexico, the Laws of the Territory of New,
Mexico (commonly known as the Kearny Code) promulgated on
October 7, 1846, provided for the preservation of such land patterns, and the Treaty of Guadalupe Hidalgo, 1848, did the same. 6
Original grantees did not think they were getting huge tracts,
in some instances ranging from about 1,000,000 acres to more
than 4,000,000 acres. Such figures enter the record much later,
the petitioners having accepted 48,000 or 96,000 acres (or less)
as legal amounts. In an evaluation of Mexican land grants a cautionary summary by the late Professor Harold H. Dunham is
helpful:
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The problems that arose from the grants are at least partially
attributable to the vagueness or the irregularities found in their title
papers. Even a casual study of land grant records will reveal the fact
that some of the Mexican grants far exceeded the legal amount of
48,000 acres authorized for donation to any person; some grants had
mutually overlapping boundaries, even to the extent of several
hundred thousand acres; some grants have been proven to be completely, as well as at time·s, crudely, fraudulent; and some grants
required an unusual amount of litigation to determine their validity,
extent, location or ownership.7

Carlos Beaubien was one of the recipients of the Beaubien and
Miranda Grant early in 1843, possession being given by Cornelio
Vigil. When Vigil put Gervacio Nolan in possession of land on the
Arkansas in December, with Juan Ortega, Jose Gabriel Vigil, and
Ceran St. Vrain as instrumental witnesses, Carlos Beaubien and
Stephen Luis Lee assisted. s A week before, Cornelio Vigil and
Ceran St. Vrain together petitioned for a grant of land immediately south of the Arkansas, which was approved by Governor
Armijo the next day, December 9. Vigil and St. Vrain were given
possession by Jose Miguel Sanchez, justice of the peace at Taos,
on the second day of January 1844, with Juan Ortega and Stephen
Luis Lee as two of the three instrumental witnesses. 9 Just after
Christmas 1843, Stephen Luis Lee and Narciso Beaubien, the
thirteen-year-old son of Carlos, asked for a grant west of the Sangre
de Cristo Mountains in the San Luis Valley. Governor Armijo
recommended it, and on January 12, 1844, Jose Miguel Sanchez
put the petitioners in possession of their land. Among the witnesses
were Ceran St. Vrain and Juan Ortega. 10
One gathers from reading the documents, that justices of the
peace, grantees, and witnesses actually paced the outboundaries of
those properties (sometimes in winter) and put up markers, with
the grantees symbolizing their ownership by pulling up weeds and
tossing earth into the air, a ceremony said to be equivalent to the
livery of seisin in deed of the English Common Law. l l Disbelief
that all that was really done has already been expressed by others
in connection with the Vigil and St. Vrain and the Lee and Beau-
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bien Grants/ 2 the present writer fully concurs and extends his
doubt to all of the grants approved by Governor Armijo.
It seems unlikely that Gervacio Nolan ever saw his claim on the
south bank of the Arkansas River,13 but whether such was the
case with his second grant obtained in 1845 is less certain. Petitioned for by Nolan, Juan Antonio Aragon, and Antonio Maria
Lucero, the act of juridical possession was made on November 30
for land in New Mexico south of the Beaubien and Miranda claim
and east of the Mora Grant, the latter made by Governor Albino
Perez in 1835.14 Nolan's second tract was approved by Governor
Armijo on Novemqer 18, 1845, and possession was given on the
last day of the month by Justice of the Peace Tomas Benito LaLanda, Nolan's brother-in-law. Later Nolan acquired the interests
of his two associates in the claim. 15
The second Nolan grant, sometimes called the Santa Clara
Grant, was the last one authorized by Governor Manuel Armijo
on the northern frontier of the Republic of Mexico. War with the
United States (1846-48) resulted in the transfer of much of
northern Mexico to American sovereignty. The Treaty of Guadalupe Hidalgo eradicated the international line at the Arkansas
River and provided, in Articles 8 and 9, for the protection of established property rights in the area taken over by the United States. 16
Meanwhile, the Taos Revolt of January 1847 had destroyed three
claimants to grants made by former Governor Armijo: Cornelio
Vigil, Stephen Luis Lee, and Narciso Beaubien.
Not until July 22, 1854, did Congress create the office of Surveyor General of New Mexico Uta ascertain [among other things]
the origin, nature, character, and extent of all the claims to land
under the laws, usages, and customs of Spain and Mexico."17 And
on August 2 1 the Commissioner of the General Land Office issued
instructions to New Mexico's first surveyor general, William Pelham, on how to handle land grant matters. The responsibility thus
added to his office produced some rather superficial investigations.
He was allowed to either number or alphabetize the claims he
would submit for confirmation. 1s Pelham chose the numerical
system, and on January 12, 1858, he provided a schedule of
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eighteen private land claims for congressional disposal. Among
those were NO.4, the Lee and Beaubien (Sangre de Cristo)
claim; No. 15, the Beaubien and Miranda (Maxwell) claim; and
No. 17, the Vigil and St. Vrain (Las Animas) Grant. All three
were located in the immense Taos County. In the subsequent Act
of June 21, 1860, Nos. 4 and 15 (among others) were confirmed
by Congress, and No. 17 was not. Also confirmed by the same Act
was No. 32, the Mora Grant, south of the-claim of Beaubien and
Miranda. 10
Gervacio Nolan died January 27, 1857, leaving four sons and a
daughter, and two children of a deceased daughter, as heirs-atlaw. 20 Nolan's two claims had not been examined in time for congressional decision in the Act of June 21, 186o, but the heirs
hired attorneys to take the required steps towards approval of their
claims. Lawyer Theodore D. Wheaton submitted their petition for
the New Mexico tract, dated February 27, 1860, to Surveyor
General Pelham, who approved on July 10 and assigned the number 39. 21 Wheaton was a well-known speculator in land grants,22
as was the Santa Fe lawyer, Judge John S. Watts, who was retained in the case of the Colorado claim, which was given the
number 48 and recommended by New Mexico's second surveyor
general, Alexander P. Wilbar, on October 8, 1861. 23 Because the
Nolan No. 48 (Colorado) was the earlier of the two grants
awarded by Governor Armijo, and because it ceased to be in active
controversy long before the Nolan No. 39 did, further detailed
consideration will be given first to the Colorado claim.

THE PETITION submitted by Judge Watts reads as though the two
Nolan tracts were one-Hlying and being situate in the county of
Mora, in the Territory of New Mexico, and partly in the county of
Arapahoe, Territory of Kansas, and known as the Cuerno Verde
[Greenhorn] grant. . . ."24 But the description is clearly that of
the one adjacent to the Arkansas River, which claim was in
Kansas Territory from 1854 to 1861, when Colorado Territory
was created. In conclusion the petition stated that "the said heirs
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and legal representatives . . . cannot show the quantity of land
claimed, except as set forth in the documents of said grant as within the above described metes and bounds; nor can they furnish a
map or plat of the same, as no survey has ever been made, but
present the accompanying documents as full proof of title to the
said land, and prays its confirmation."25
The documents referred to included testimonies given by Ceran
St. Vrain and Kit Carson, as well as those of Nolan's sons-in-law,
Eugenio Lovato and Fernando Delgado. The latter two simply
identified the heirs, so if the Colorado claim depended mainly on
the testimonies of St. Vrain and Carson, it rested on flimsy foundations indeed. Their statements about ownership and occupancy
were vague. St. Vrain observed: "I do not know whether he
[Nolan] occupied the said grant in person, but know that it was
occupied and cultivated by persons under his employ," and he
added that occupancy was disrupted by Indians pretty regularly.
Carson commented that Nolan "has been regarded as the owner"
and that he [Carson] had seen "large crops of corn growing on said
tract; its occupancy often was interrupted by Indians."26
Citation of Indian opposition as an extenuating circumstance
was not new. In his testimonies in behalf of the Vigil and St.
Vrain Grant and the Beaubien and Miranda Grant, both given on
July 28, 1857, Carson made substantially the same point, and he
was supported by another witness for Vigil and St. Vrain, William
A. Bransford. 27 A partial solution of the danger to settlers was
expressed in a memorial to Congress from the New Mexico legislature in 1858:
... Therefore we ask that that portion of the-law of Congress
which grants donation claims to lands to actual settlers shall be so
amended that an actual cultivation of the land, for four years, shall
be sufficient, but that the parties entitled shall not be required to
reside upon the land claimed, for the reason that there is great risk
of life in settling said land, on account of the depredations of the
savage Indians. 28
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Whatever the practical merits of such concerns, they really were
incidental to the central issue of the status of the grants under
Mexican law.
In recommending the Nolan claim in Colorado, Surveyor General Wilbar raised no question of Mexican law, saying that the
papers were in order and
that the supreme authority of New Spain-afterwards the Republic
of Mexico-exercised from time immemorial certain prerogatives and
powers which,. although not positively sanctioned by congressional
enactments, were universally conceded by the Spanish and Mexican
governments; and there being no evidence that these prerogatives
and powers were revoked or repealed by the supreme authorities, it
is to be presumed that the exercise of them was lawful. The subordinate authorities of the provinces implicitly obeyed these orders
of the governors, which were continued for so long a period that
they became the universal custom or unwritten law of the land
wherein they did not conflict with any subsequent congressional
enactment.29
.

Governor Armijo's approvals of petitions for land suggest, in
their brevity and perfunctoriness, that he acted on such a premise,
but it is difficult to believe that the extent of a claim would not
have been clarified in terms of Mexican land laws before final
confirmation could have been obtained under the Republic of
Mexico. That, of course, is an academic point, because sovereignty
changed so soon after the grants were made. The official instructions to Surveyor General Pelham in 1854 stated that it would be
his duty "to ascertain the origin, nature, character, and extent of
all claims, to lands under the laws [italics mine], usages, and
customs of Spain and Mexico."30
For the Nolan No. 48 Surveyor General Wilbar altered the
priorities and laid primary stress on the usages and customs rather
than the laws of Mexico. His emphasis on the extraordinary power
of the governor had precedents in Pelham's decision in 1856 to
recommend the Lee and Beaubien (Sangre de Cristo) Grant and
in 1857 in approving the Vigil and St. Vrain (Las Animas)
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Grant. lI! On the same day-September 17-that he recommended
the Vigil and St. Vrain,· Pelham also gave his support to the
Beaubien and Miranda (Maxwell) Grant, but in the latter case
he made no mention of the prerogatives of supreme authority in
remote provinces, simply saying that Armijo had, " 'in conformity
with the laws,' granted the land to the petitioners to make such
use of it as they saw proper."lI2 The shift in emphasis is difficult
to evaluate. Perhaps Pelham thought the Beaubien and Miranda
claim, as it then stood, was well based on the intent of Mexican
land law because of a notable degree of occupation and cultivation
at Rayado,lI3 a special circumstance that is evident in the testimonies and could not be matched on the other two claims. In
other words, the Vigil and St. Vrain and the Lee and Beaubien
Grants had little going for them beyond the alleged power of the
political governor and military commander, Manuel Armijo.
The laws to which the governor presumably conformed in the
Beaubien and Miranda case were the Mexican Colonization Act
of 1824, providing for grants to empresarios: (promoters) for
colonization by many families, and the regulations of 1828,
limiting grants to individuals to eleven square leagues. 34 Surveyor
General Wilbar apparently saw the similarity of the Nolan claim
on the Arkansas to the Lee and Beaubien (confirmed by the Act
of June 21, 1860) as an exercise of the extraordinary powers of
governors to make grants. But that kind of executive action was a
factor also in common with the Vigil and St. Vrain Grant, which
Congress, upon recommendation of the Senate Committee on
Private Land Claims, had refused to confirm. The committee's
objection was not to the alleged power of the governor but to the
excessive size of the claim, blaming the justice of the peace for
putting them in possession of not "less than one hundred square
leagues, and possibly much more," when "eleven square leagues
[ca. 48,000 acres] for each claimant would be the utmost they
could fairly expect, and would not only be a fair but a liberal compliance with the obligation imposed on the good faith of the
United States under the terms of the Treaty of Guadalupe HidalgO."35 The very strong inference is, of course, that the claims of
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Beaubien and Miranda and of Lee and Beaubien were so limited,
whatever their basis for approval, but the Congress of the United
States confounded logic by confirming them without apparent
limitation, while limiting the Vigil and St. Vrain to about 96,000
acres.
In his petition Gervacio Nolan asked for land in the valley
(rita) of the Don Carlos, a tributary of the Arkansas, and in
giving possession, Justice of the Peace Cornelio Vigil referred to
land on the Don Carlos, which gives some substance to the story
that the stream was named for Carlos Beaubien. 36 Today it is
known as the San Carlos, or St. Charles, but it may originally have
been called the Rio de Dolores. 37 The documents appear to provide
a grant to an individual, limited under Mexican law to eleven
square leagues. Although the Nolan heirs were unable to provide
a map of the claim, an extremely crude and inaccurate "plat of
survey" was published with the documents in Private Land Claims
in New Mexico (House Executive Document No. 112, 37th
Congress, 2nd Session, 1862, Serial 1137) with no indication of
when or by whom it was made. 3s It has the earmarks of being.
hastily done to fill an obvious gap.
The House of Representatives sent claims No. 39 and No. 48
(and others) to its Private Land Claims Committee on February
10, 1868. Reporting on July I, the committee withheld the two
claims "for further investigation," because they had been approved
by Mexican authorities long after the Mexican Congress had
passed its regulations of 1828 limiting the amount of public land
.per individual to eleven square leagues. Since the claimants were
proposing No. 48 as good for about a million acres and No. 39
for about 576,000 acres (as colonization grants under the Mexican
law of 1824), the committee's report in effect said that the claims
were greatly in excess of authorized size and that Nolan could not
legally have received two grants, therefore the heirs would have to
make a choice. 39 And there the matter rested in Washington for
the time being.
The Nolan heirs' attorney, John S. Watts, after having served
a term as New Mexico delegate to Congress, had returned to his
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law practice in the territorial capital. In the spring of 1868 he approached Fernando Nolan and asked if the heirs wanted to sell
their Colorado claim. Following consultation with the others,
Nolan told him they were ready to sell. 40 By mid-July it was known
that Charles H. Blake, an early Colorado settler then residing at
Philadelphia, had negotiated a purchase of the Nolan No. 48.41
That Blake would press for confirmation of more than eleven
square leagues was hinted in a news story about a month before:
The grant to Gervacio Nolan lies almost entirely in Pueblo Co.
[Colorado], and contains about 300,000 acres. The confirmation of
this gran.t has never been urged upon Congress, and the rights of
the heirs of the grantees remain as left by the report of the SurveyorGeneral of New Mexico. 42

The editor was ignorant of Washington developments in the
matter, and "3°0,000 acres" may have been a typographical error,
but it is clear that interested parties were presenting No. 48 as an
empresario grant, good for all the land within its alleged outboundaries. Precedents existed. Surveyor General Pelham had recommended both NO.4 (Lee and Beaubien) and No. 15 (Beaubien
and Miranda) for confirmation, but he gave no opinion about
what type of grant they were. Nor was the Act of June 21, 1860,
any more explicit, saying simply that the recommended private
land claims were confirmed, with two exceptions. One of the
latter was No. 17 {Vigil and St. Vrain).43 There was no clear
reason for limiting No. 17 and not Nos. 4 and 15. Surveyor General Wilbar had said nothing about limiting No. 48, and the
House committee report was not a final disposition. So why not
try to get it in the same category with Nos. 4 and 15?
Blake and Watts may have had private doubts about securing
more than eleven square leagues. Nevertheless, Blake continued
his plans for development, and with Peter K. Dotson built a Rour
mill on Dotson's ranch on the upper St. Charles. Premature dispatches from Washington in early 1869 told of congressional con-
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£nnation, but reports that the Nolan heirs had conveyed the claim
by warranty deed to Blake and Dotson were substantially correct.
Actually the claim was sold to Annie, the wife of Charles H.
Blake, on November 8, 1868, for $10,000, a price which suggests
that the Blakes and associates had given up on an acreage of more
than 48,000.44
Another sign of things to come was a communication of February 22, 1869, frolp George M. Chilcott, Colorado's delegate to
Congress, saying that he had obtained passage of the bill concerning the Vigil and St. Vrain Grant. 45 The bill (amending the
Act of June 21, 1860) was approved on February 25, and it provided that the 96,000 con£rmed acres should be located as compactly as possible, adjusting to the public surveys and allowing for
derivative claims. 46 Chilcott, incidentally, was currently engaged
in negotiations which made him, along with two other Coloradans,
a recipient of the bond of Lucien B. Maxwell and his wife (Carlos
Beaubien's daughter) for purchase of the Beaubien and Miranda,
or Rayado, Grant. 47
Sanguine that at least 48,000 acres would be confirmed, the
Blakes on February I, 1870, quitclaimed a one-third interest in the
Nolan No. 48 to the Texas cattleman, Charles Goodnight, whose
partner, Oliver Loving, had trailed the first cattle from Texas into
Colorado in 1866. Livestock ranges based on Mexican land grants,
of which this is an early example, became commonplace in the next
few years. On February 14 "the Blakes gave a similar quitclaim to
Peter K. and Jacob C. Dotson. 48
The several interested parties retained a Washington lawyer,
A. H. Jackson, to keep the unresolved Nolan No. 48 before the
House Private Land Claims Committee, and on March 29 he
filed a brief, which said in part:
It may not be improper to state in this connection that this claim,
No. 48, was sent to Congress with others for confirmation, but was·
dropped from the bill because the claimants requested two grants,
in order that they might determine which they preferred. 49
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On April 23, 1870, the committee brought out a bill to confirm
for eleven square leagues. 50 The bill was tabled in the House, but
the Senate Private Land Claims Committee adopted the House
report and sent out a similar bill, 51 which Congress finally enacted
on July I, 1870' The act stipulated that the tract in Colorado
should "be held and taken to be in full satisfaction of all further
claims or demands against the United States,"52 which almost
certainly was an -oblique reference to the Nolan No. 39 in New
Mexico.
Annie Blake, Goodnight, and the Dotsons agreed not to dispose
of their holdings without giving the others a chance to buy, and
they also planned to appraise their improvements if they should
make a joint sale. 53 British capitalists, including William Blackmore, who was actively interested in the Sangre de Cristo Grant,
were dickering for control of the Nolan No. 48, but it was the
Central Colorado Improvement Company, a subsidiary of the
Denver and Rio Grande Railway, that purchased the three interests for $130,000 on March 30, 1872.
It is not intended here to relate the development and/or
disposal of the Nolan No. 48 by the Central Colorado Improvement Company. Suffice it to say that the new owners hoped to
secure eventual confirmation of several hundred thousand acres,
but nothing came of that. General William Jackson Palmer and
his associates in the railroad and the improvement company used
the property for siting the new town of South Pueblo, across the
Arkansas River from Pueblo, and they projected an elaborate promotional program for the "Pueblo Colony." And exploitation of
agricultural possibilities was part of the overall scheme.54
There were predictable problems in allowing 6,565.42 acres of
derivative claims within the 48,000 acres and selecting by the
grant claimants of an equal amount from the public domain under
terms of the Act of July I, 1870.55 But those were nothing as
compared with the scale and duration of derivative claims controversies on the nearby Vigil and St. Vrain. One 'such contest
reached the Supreme Court of the United States as late as 1900.56
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A litigation involving the Nolan No. 48 was heard by the
Supreme Court of the United States in the October term, 1877.
It was taken there on appeal from the Colorado Supreme Court by
the Commissioners of Pueblo County after the latter court had
denied the right of the commissioners to tax lands on the grant,
thus overturning a decision of the district court. The nation's
highest court overruled its state counterpart, affirming the judgment of the district court that the lands were taxable. 57 While the
case was in the courts a Patent of the United States of America
was issued to the heirs of Gervacio Nolan on March 3, 1875.58
The patent was the first issued. for a grant within the group
approved by the Mexican governor, Armijo, in 1841-1845. Limitation to 48,000 acres reRected an interpretation of Mexican law
which provided guide lines for similar cases, but it turned out
that they never were applied in another instance. A civil suit then
in progress would alter the circumstances completely.
The United States Freehold Land and Emigration Company
had commenced litigation in Pueblo County, Colorado, to oust
John G. Tameling from a parcel of land on the Costilla Estate
(part of the Sangre de Cristo Grant) claimed by the company.
Tameling lost the original action and appealed to the Colorado
Supreme Court in 1874;59 losing again, he took his complaint to
the Supreme Court of the United States in the October term,
1876. In finding against Tamelirig, the high court rested its
opinion on a dictum which permitted a claim to all the land within
the alleged outboundaries of a grant:
Congress acted upon the claim as recommended for confirmation
by the Surveyor-General referring to the Act of June 21, 1860. The
confirmation being absolute and unconditional, without any limitation as to quantity, we must find it as effectual and operative for
the entire tract. . . . as the settled doctrine of this court, that such
an Act passes the title of the United States as effectually as if it
contained in terms a grant de novo, and that a grant may be made
by a law as well as by a patent pursuant to law. 60
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Whatever its logic, and however chary of the sovereign will of
the Congress of the United States, the decision made it possibleprobably inevitable-that the claimants to the Beaubien and
Miranda (Maxwell) and the Sangre de Cristo Grants, both confirmed by the Act of June 21, 1860, would receive the entire
acreage within their alleged outboundaries. There was not much
surprise when the two were patented in 1879 for i,714,764.94
acres and 998,780.46 acres respectively.61 In other words, any
question of validity under Mexican law was irrelevant when Congress, in effect, created a grant de novo-a new grant. The Tameling decision, of course, did not apply to the Vigil, and St. Vrain,
which was restricted by the Act of June 21, 1860, nor to the
Nolan No. 48 that was similarly limited by the Act of July I,
1870. It is pertinent to note here that the Tameling case was a
key factor in the opinion of the Supreme Court of the United
States upholding the Beaubien and Miranda (Maxwell) patent
in 1887.62
The Nolan No. 48 slipped from public consciousness as a viable
descriptive term, its place being taken by the Central Colorado
Improvement Company and related enterprises. But for a short
time in the 1880'S references to the grant again became common.
An attempt was made to secure an alleged one-sixth interest in it
by Casimiro Barela, an influential Democratic politico and state
senator from Las Animas County. He asserted that Gervacio
Nolan's son, Eugenio, had conveyed his share many-years before
to Jose Maria Barela, the senator's father. 63 The conveyance had
only recently been discovered,64 and its authenticity was acknowledged by Fernando Nolan, Gervacio's eldest son, in a newspaper
interview in Trinidad, Colorado. He said that Judge Watts and
Charles Blake insisted that someone sign for the absent heir,
Eugenio, when the grant was made over to Annie Blake in 1868,
which he, Fernando, did. In 187 I Blake and attorney George A.
Hinsdale told the Nolan heirs that the first deed was void and that
another was necessary without anyone signing for Eugenio, so a
second deed was made out to Annie Blake, Charles Goodnight,
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and the Dotson·s. 65 But Senator Barela's projected lawsuit seems
not to have been carried through.
A Walsenburg (Colorado) newspaper noted that the Nolan
grant was part of the property of the Colorado Coal and Iron
Company and speculated that a one-sixth interest might then be
worth about $1,000,000. 66 But today the big steel-niill complex of
that company's successor, The c.F.&I. Steel Corporation, dominates the scene there, and few passersby ever heard of the Central
Colorado Improvement Company or Gervacio Nolan.
Yet there still remains the question of why Congress limited the
Nolan No. 48 and the Vigil and St. Vrain (No. 17) to eleven
square leagues to each grantee, while imposing no such limitation
on the Beaubien and Miranda (No.1 5) and the Lee and Beaubien
(No.4). So similar were the origins of the four grants that it
seems as though the Beaubiens, the Maxwells, and their successors
simply had more influence in Washington than did the St. Vrains,
the Nolans, and other interested parties. And it should be noted
that the Vigil and St. Vrain and the Nolan No. 48 were north of
the Raton Mountains and east of the Sangre de Cristos, a region
in which Spanish-Mexican culture had not taken deep root.
Perhaps there was· a tacit agreement in Washington that those
two grants might better be left mainly as public domain and subjectto American land laws.

THE OTHER Nolan Grant, in New Mexico, fared rather differently.
Some recapitulation will be necessary. Awarded to Gervacio
Nolan, Juan Antonio Aragon (sheriff of Bernalillo County) ,67
and Antonio Maria Lucero (no further identification) on November 30, 1845, it became solely Nolan's claim in 1848 when he
bought the interests of the other twO. 68 Initiative for obtaining it
had been taken by Nolan while he was a resident of the mining.
town of Real del Oro in the district of San Francisco del T uerto,
near the New Placers, southwest of Santa Fe. 69 In his petition he
said that he had observed much vacant land; being desirous of
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providing for a large family, he found a suitable piece in the little
cafton of Red River [the Canadian] south of the lands of Beaubien
and Miranda. 70 The general area was not all that vacant, however. In 1846 eleven settlers and the justice of the peace at Santa
Gertrudis de 10 de Mora, the second settlement in the Mora
Valley and now known as Mora, signed a declaration stating
that they had, of their own free will, relinquished a portion of the
watering places on the Rito called the Ocate to Nolan's claim; a
development that indicated an overlap with the Mora Grant
(1835), which would be an item of future controversy.71
Possession was given by Tomas Benito LaLanda, Nolan's
brother-in-law and alcalde of Mora, who said he performed the
customary ceremony, taking "him [Nolan] by the hand" et cetera.
Attending witnesses were Crestino Tapia and Severiano G6mez. 72
After Gervacio Nolan's death in I 857, his heirs retained Theodore D. Wheaton to press for approval of the grant by the surveyor
general of New Mexico in 1860, Pelham giving it on July 10,
and assigning the number 39. There was subsequent litigation in
which the Mora County district court awarded an undetermined
portion of the Nolan claim to Juan Marfa Baca. 73
Matters then apparently lay dormant for some years, becoming
active again in mid-February 1875, only about two weeks before
the Nolan heirs received a United States patent on March 3 to
No. 48 in Colorado. In other words, they and other interested
parties did not interpret the Act of July I, 1870, confirming No.
48 for eleven square leagues, to have invalidated No. 39, even
though the act stated that the Colorado tract should "be held and
taken to be in full satisfaction of all other claims or demands
against the United States."74
Fernando Nolan and his co-heirs, as owners of the Nolan or
Santa Clara Grane5 of 600,000 acres more or less, gave bond in
the penal sum of $100,000 to Truman T. Chapman, of Las
Vegas, who paid one dollar for an option to purchase, or to induce
others to purchase, the property upon issuance of a patent to it.
Within sixty days after issuance Chapman was to give $50,000,
payable at Fort Union, to secure the grant, except the portion
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received by Baca. The bond would become null and void thirty
days after Chapman and his representatives stopped working for
confirmation. 76
That was in February of 1875, and on September 30 Chapman
and his wife sold the west one-half of the Nolan No. 39 to William
Pinkerton for $4°,000. The transaction was followed on October 2
by a quit-elaim deed from Fernando Nolan to William Pinkerton,
of Sonoma County, California, of the west one-half of the grant,
excepting the Baca portion, and on the same date Pinkerton leased
the same land to Fernando Nolan for one year commencing
October 5. 77 These maneuvers, of course, were purely speculative
because there was neither confirmation by Congress nor a patent
from the executive branch.
William Pinkerton was a Scotsman who had spent some years
in Australia and New Zealand (starting in 1838), introducing
improved breeds of sheep at the behest of the British government.
Then he came to California with some of those breeds when
land was available there after 1848, and later appeared in New
Mexico to engage in the same business iIi the vicinity of Wagon
Mound on the Nolan No. 39. There he and his wife lived simply
in an adobe house with dirt floors, not far from the Santa Fe railroad tracks. By 188 I he was said to have about 10,000 sheep.78
Rapid expansion of surveys, both public and private, began
soon after Henry M. Atkinson became surveyor general of New
Mexico in 1876. In fact, the greatest extension of the surveys
occurred during his tenure, to the accompaniment of many
irregularities including an extreme use of the deposit system,
under which "settlers" would pay for surveys and their deposits
could be used in part payment for their land. 79
In the summer of 1877, Atkinson asked J. M. Williamson,
Commissioner of the General Land Office, to approve a contract
with John T. Elkins and Robert G. Marmon for certain surveys of
public lands and private land claims, among them being the
Nolan No. 39 and the contract (dated August 15) to survey the
Beaubien and Miranda· (Maxwell) Grant.80 Elkins was the
brother of Stephen Benton Elkins, former president of the Max-
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well Land Grant and Railway Company and recent delegate to
Congress from New Mexico, who was regarde.d as a major figure
.
in the so-called Santa Fe Ring. 81
Commissioner Williamson, in a letter dated September I,.
1877, informed Surveyor General Atkinson that acceptance by
claimants of Nolan No. 48 in Colorado under the Act of July I,
1870, had satisfied their claim against the United States; therefore
the claim [No. 39] "embraced in surveying contract with Messrs.
Elkins and Marmon has no legal status, and must be eliminated
therefrom."82 The Commissioner's ruling was taken by most people
as the final extinction of No. 39, and settlers began to make their
. entries for portions of the claim under the public land laws. 8s
But not everyone acquiesced. Truman T. Chapman maintained
his efforts to obtain official acceptance of the Nolan No. 39; he
was joined by Dr. Joseph M. Cunningham, to whom the Chapmans deeded their interest, excepting the tract sold to Pinkerton,
for one dollar in hand paid January 9, 1878.84 The transaction was
conditional and dependent upon eventual success in Washington.
They worked through one Martin Andrews, making application
for an estimate of the cost of survey and for permission to make
the survey upon deposit of the estimated cost. 8~ Andrews had a
personal interview with the commissioner and then wrote to him
on November 19, 188o, with the result that Williamson informed
the surveyor general of New Mexico that he had no objection to
a preliminary survey of No. 39 under the deposit system. On the
strength of that, Surveyor General Atkinson had a survey made
by a man named Shaw,86 which action brought widespread protest
and coordinated resistance. One of the first challengers was the
Raton Comet with its motto "Open War Against Secret Fraud," a
newspaper published in the new railroad town of Ratonby O. P.
McMains, an ex-Methodist minister and tireless opponent of
most of the land grants in northern New Mexico and southern
Colorado.87
No. 39 was said to extend on a north-south line about forty
miles (embracing land in the counties of Colfax, Mora, and San
Miguel) and in width east to west about twenty-five miles-all
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together about a thousand square miles. More particularly, it was
south of the Beaubien and Miranda claim and east of the Mora
Grant, with outboundaries that allegedly were: on the north,
the south line of Beaubien and Miranda; the cafton of Red River
on the east; the Sapello River on the south; and on the west the
little cafton of the Ocate and a line west of Los Cerritos de Santa
Clara (the Little Hills of Santa Clara). The Public Land Commission listed No. 39 in 1883 as pending for 575,968.71 acres, the outboundaries being shown on an accompanying map.88
Epifanio and Julian Ledoux in 1875 took up a quarter section
under the public survey in the northwestern part of the claim. The
latter may have been Jose Julian Ledoux, born the son of Abran
Ledoux in 1827, and Epifanio may have bee~ his son. 89 In any
event, their occupancy was challenged by William Pinkerton in
an ejectment action commenced in Colfax County in July of 1881
and transferred to Mora County by agreement. In 1884 Pinkerton
brought several more actions in the Colfax County district court
against squatters on the Nolan Grant, but some of them wt::re
dropped when he decided to concentrate on the case of William
Pinkerton v. Epifanio Ledoux, in which the Mora County district
court found in favor of the defendant. 90
Pinkerton decided to appeal to the territorial supreme court,
which ,heard the case in 1885. A few words should be said about
some of the legal talent involved, if only to underscore some of
the complexities through which a historian has to pick his way.
The Santa Fe law firm of Catron, Thornton and Clancy represented Pinkerton; the senior member, Thomas Benton Catron,
invested in several land grants and was a prominent member of
the Santa Fe Ring. 91 Counsel for Ledoux were Melvin W. Mills
and William Breeden. Having a settler for a client was rather
anomalous for an active promoter of the Beaubien and Miranda
(Maxwell) Grant like Mills, who was district attorney at the
time,92 while Breeden, attorney general of the territory, had filed a
tax delinquency case, The Territory of New Mexico v. The
Nolan Grant, in the Mora County district court. The summons
in the case was served by Sheriff John Doherty on William Pinker-
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ton, at Wagon Mound, as claimant to the grant. Catron, Thornton and Clancy were Pinkerton's counsel in this case also. 03
While those litigations were in court, the anti-grant champion,
O. P. McMains, went after the Nolan No. 39 from another angle~
He filed a petition in 1884 with the Department of the Interior,
asking Secretary Henry M. Teller to restore the plats of the public
survey of the grant to the land office at Santa Fe. In that he was
unsuccessful, twice being rebuffed at the General Land Office,
whose advice the Secretary accepted. McMains' contention was
that No. 39 was public domain under the Act of Jgly I, 1870,
and he mounted the same attack in 1885 after the new Democratic
administration of President Grover Cleveland had settled in with
L. Q. 'c. Lamar as 'Secretary of the Interior and William A. J.
Sparks as Commissioner of the General Land Office. 04 That time
his petition was very favorably received by the commissioner, who
infonned the Secretary on May 3°,1885, that "it is my judgment
that its prayer should be granted, and that the whole of the said
lands, except the eleven leagues 'confirmed, conveyed and patented,' as aforesaid [referring to No. 48 iIi Colorado], legally and
justly belong to the public domain of the United States, and should
be open to entry as other public lands. The papers referred to are
returned herewith."oll
Although the Commissioner's decision still awaited approval by
the Secretary, there was great cause for celeJ)fation by settlers on
the Nolan No. 39, who had organized to resist ejectment,°6 And
it was an important victory for O. P. McMains in his struggle with
claimants of several land grants. He had similarly petitioned
against the Maxwell Grant, indicating why it should be limited
to ca. 48,000 acres and the huge balance of its 1,714,764 acres restored to the public domain despite the United States patent of
1879. McMains argued fraudulent expansion, and Commissioner
Sparks again supported him on June 10, 1885. Sparks regretted
that the Maxwell patent had removed the case from the Interior
Department's jurisdiction, but he urged the Secretary to ask the
Attorney General to bring a second suit in the eighth judicial
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circuit to set aside the patent in New Mexico. The government
had already instituted a suit against the patent in Colorado. 97
The New Mexico Supreme Court early in 1885 upheld the
district court in favor of the defendant in Pinkerton v. Ledoux.
Plaintiff had failed to prove that Ledoux's homestead was within
the Nolan No. 39. Defendant did not try to deny plaintiff's title
in the grant. A map was shown to the jury purporting to indicate
the south line of the Beaubien and Miranda (Maxwell) Grant, but
there was no evidence "to definitely fix the location of the Beaubien and Miranda grant which the Nolan calls for as its northern
boundary/'9s That awkwardly phrased bit apparently was the
court's way of saying that the preliminary- survey of No. 39 had
not been admitted as evidence because it had not been accepted
by the General Land Office. The court felt that the location of
the Nolan No. 39had not beendetermined. 99
Secretary of the Interior Lamar came down solidly on the side
of Commissioner Sparks and O. P. McMains when he reviewed
the circumstances of No. 39 on January 9,1886:
As this is a matter touching the administration of the Department
and a continuing subject for investigation, I do not under the circumstances consider the action of my predecessor [Secretary Teller]
binding upon me. Disagreeing with him in his conclusion, I now
determine that the plats of public survey, so long withheld, shall be
restored to the local office and that the land held in reservation for
and under said pretended claim for nearly thirty years now be thrown
open to entry and settlement.100

Sparks had told Lamar that Pinkerton would appeal to the
Supreme Court of the United States. That information came from
Mills, Ledoux's attorney, who urged that the Attorney General of
the United States should take charge of the case because the settlers were very poor. Lamar made that recommendation to his
cabinet colleague. 101 But it seems that Pinkerton had little faith
in an appeal and was thinking ahead in terms of suing the government in the Court of Claims. 102
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The Colfax County Stockman, published in Springer, declared
that the opening of the Nolan Grant to settlement "was a new
plume in the cap of M. W. Mills, of this town," a news item that
was copied by the Las Vegas Daily Optic. lOS That the Stockman
and the Optic should ignore McMains' leadership in the matter
rested on two factors. They were anti-McMains as well as, in this
instance, anti-grant, and the Stockman counted Mills among its
founders in I 881. 104
Since neither paper was anti-grant in principle, they opposed
the Nolan No. 39 for practical reasons. Confirmation of No. 39
was worrisome to men interested in the adjacent Mora Grant.
Influential names-Catron and Elkins-were associated with that
property, and O. P. McMains inveighed against it along with other
claims. The Mora owners were concerned about an alleged overlap
with No. 39 of ten to twelve thousand' acres on the Mora's northeast corner, and a contemporary pamphlet on the Mora asserted
that the Nolan claim was much larger than could legally have
been made to three grantees under Mexican law. The defensive
point was that the Mora was rightly patented in 1876 for 827,621.1 acres because it had been made to Jose Tapia and seventyfive others (a colonization or empresario grant), and the Nolan
claim was not good for its 575,968.71 acres. Also the Mora
claimants were then in litigation over an alleged 13,000 acre
overlap with the small grant of John Scolly.lOIS
Arguments in the case of Pinkerton v. Ledoux were heard by
the Supreme Court of the United States in the October term,
1888. Frank W. Clancy (of Catron, Knaebel and Clancy, formerly
Catron, Thornton and Clancy) was Pinkerton's attorney, as he
had been since initiation of the case. A former Master in Chancery ,
of the First Judicial District Court (New Mexico), Clancy was
quite familiar with land grant matters. 106 Messrs. Davis and
Padgett were counsel for Ledoux. Mr. Justice Bradley delivered
the opinion of the court on February 4, 1889, and once again
Pinkerton lost the case.
The court did not allow the preliminary survey as evidence because the grant had not been confirmed by Congress. It settled a
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technical point, ruling that, in case of differences, the description
in the petition and grant should prevail over that in the act of
possession, and if a jury could not reconcile the two descriptions it
must find for the defendant. SOine doubt was cast by the court on
one aspect of No. 39'S history-the act of Congress confirming No.
48 in Colorado in full satisfaction of further claims by Nolan and
his heirs. Mr. Justice Bradley concluded by saying:
Whether this provision was not intended to affect the entire claim
of Nolan for any grant of lands in New Mexico may be a serious
question. Without expressing any opinion on the subject, it suffices
to say that we see no error in judgment of the Supreme Court of the
Territory of Niw Mexico, and it is therefore affirmed. 107

Epifanio Ledoux still held his 16o acres because a jury could
not determine the boundaries of the Nolan No. 39. For some
reason the Colfax County Stockman chose to sympathize with
Pinkerton, not scrupling to publish his letter charging that
Secretary Lamar had accepted "the petition of a man named
McMains, a man who had been convicted of murder, who now
lies under indictment for manslaughter." And the paper later said
that Pinkerton had "purchased the Nolan grant in good faith
many years ago, paying a large sum of money for it and then had it
snatched from him by the arbitrary edict of a government secretary."108 The "good faith" argument hardly rings true, unless
Pinkerton were so gullible that he paid $40,000 without knowing
all the circumstances. It is more likely that he gambled with his
eyes wide open and lost.
Attorney Clancy urged Pinkerton to apply for a rehearing, and
advice was sought from the eminent lawyer, Frank Springer, who
had recently had the rare experience of a rehearing before the
Supreme Court in the Maxwell Land Grant Company case, which
he had won for the company in I 887 and for which government
counsel had obtained the rehearing. Pinkerton, however, clung to
his idea of suing the government in the Court of Claims. Both
Clancy and Springer did their best to dissuade him, but he was
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not to be deterred, retaining a Washington attorney, Van H.
Manning, about whom Springer had strong professional doubk loll
Pinkerton wondered if "the Supreme Court intends to turn over
a new leaf and commence a course of spoliation on Mexican
grantees in accordance with the views of Democratic officials such
as Sparks & Julian [George W. Julian, Surveyor General of New
Mexico]. . . . the language used in this last decision. . . looks
like it as Democratic influence is visible in every line."llo Putting
blame on the Democrats reflected, of course, the active probing
into alleged land frauds by Interior Department officials in the
first Cleveland administration, whose efforts rested on investigations by their counterparts in the previous Republican administration. lll
"Poor Pinkerton is crazy over his troubles about the Nolan
title," was Springer's observation to Clancy in a letter stating that
the rehearing still would be sought without regard to Pinkerton
and he (Springer) would "find means to pay for the brief."1l2
Presumably Frank Springer felt that the influence of a last ditch
victory in support of the NoIan claim would be important to a
settlement of land grant controversies in New Mexico and elsewhere. Involvement in the Nolan case may have contributed to
Springer's thinking expressed in his speech as retiring president of
the New Mexico Bar Association in 1890, which pointed to establishment of the Court of Private Land Claims in 1891 to secure
final adjudication of pending cases. 1l3 As it turned out, a rehearing
was denied, and Pinkerton did not pursue the matter in the Court
of Claims. 1l4
Today the four-lane highway, Interstate 25, traverses both the
Nolan No. 39 in New Mexico and the Nolan No. 48 in Colorado.
But there is no sign to indicate that there was a point on the map
of New Mexico, not far south of the Colfax-Mora County line,
known as Nolan. ll5 There probably was a siding on the Atchison,
Topeka and Santa Fe Railroad, which was built across the grant
about three years before William Pinkerton began his lengthy
litigation in 188 I. The landscape of New Mexico has not been
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greatly disturbed-still mainly ranch country-but in Colorado
much of the Nolan No. 48 has long known the smoke from the
big steel mill on the south side of the Arkansas and other marks
.
of urbanization.

---
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THE PEOPLE OF THE TERRITORY OF NEW MEXICO
VS. THE SANTA FE RING

PIDLIP

J.

RASCH

the 1870'S and 1880'S the Territory of New Mexico was
the setting for an almost interminable series of wars, feuds, and
killings. To no small number of its inhabitants the shadowy specter of the Santa Fe Ring loomed large behind nearly every one of
them. The very existence of such an organization was fervidly
denied by the Santa Fe New Mexican/ itself widely viewed as the
Ring's organ-but it is not likely that the citizens were wrong in
every instance. Such a Ring appears to have existed. It seems to
have had largely Republican and Masonic affiliations and to have
been dedicated primarily to gaining political ~md economic control
of the Territory with a view to the financial enhancement of its
members. Such cabals leave no records behind them. What we
know of it is based almost entirely on the testimony of its enemies,
a situation which leaves the historian thoroughly unhappy but
which he must perforce accept. In fairness to the members of the
Santa Fe Ring, it must be conceded that their actions, as described
in what follows, are as seen and interpreted by those who were
most bitterly opposed to them.
Be that as it may; some of the principals were the same in both
the Colfax and the Lincoln County troubles. The tactics which
they used, or attempted to use, in the latter were so clearly foreshadowed by those employed in the former that it is not too much
to say that the Lincoln County troubles cannot be fully understood
unless one first understands the Colfax troubles.
Within the territories acquired from Mexico by the United
States by the Treaty of Guadalupe Hidalgo were about 150 large
DURING
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private grants. The treaty provided that the Mexicans should
retain the property which they possessed in the Territory and
"enjoy with respect to it guaranties equally ample as if the same
belonged to citizens of the United States."2 These terms were reaffirmed in I 860, when Congress specifically directed that in settling the Juan Bautista Vigil claim the courts should be governed
by the Treaty of Guadalupe Hidalgo. To settle questions of ownership and disputed boundaries, Congress .established the office of
Surveyor General of the Territory of New Mexico. It was contemplated that he would investigate such cases and submit recommendations to the Commissioner of the General Land Office, who in
turn would lay them before Congress. Congress thus reserved to
itself the authority to make the decision in each individual case.
In practice this system quickly proved impossible of execution.
Most of the owners of these grants were poor, ignorant of the
English language, and unfamiliar with American legal procedure.
The Surveyors General lacked the authority, staff, and training
necessary for their duties. Inevitably, shrewd entrepreneurs saw an
opportunity to take advantage of the situation.
The origin of the Santa Fe Ring appears to have been in the
uniting of some of the leading politicians of New Mexico to secure
control of old claims and then to obtain the Territorial and Congressional action necessary to have them declared valid. Prominent
in this group were Delegate to Congress Stephen Benton Elkins;
his business partner and former classmate at the University of
Missouri, United States District Attorney Thomas Benton Catron;
Chief Justice Joseph G. Palen; Chief Justice Henry L. Waldo; and
Robert-H. Longwill, probate judge of Colfax County.
On February 25, 1875, United S~tes Senator Ferry "by request" introduced Bill S. No. 44 I, enabling claimants to lands
within the limits of the Territory of New Mexico to institute
proceedings to try the validity of their claims. This passed the Senate. Elkins then introduced House Bill No. 344, which provided
that certain specified land claims should be confirmed, surveyed,
and platted at the expense of the United States, and that no grant
made later than August 18, 1824, should be patented for more
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than eleven leagues of land for each original grantee. Certain
perspicacious. representatives objected that there was no need to
confirm grants which were already guaranteed by the Treaty of
Guadalupe Hidalgo, that there was no reason why the United
States should pay for the survey of private property, that the provision to restrict the size of a grant which might have a perfectly
valid title was a most peculiar one; and they questioned whether
it was just and for the good of the Republic to require settlers to
leave homes they had established on these vague grants. The bill
was referred back to committee and eventually died there.
In January 1876 Elkins introduced H. O. 1021, which was the
same bill as S. No. 44 I. It too apparently died in committee. At
Santa Fe, however, the Territorial Legislature passed "An Act
Relating to Partition of Real Estate ,and Other Purposes." This
provided that when there was more than one claimant to a grant,
anyone of them could ask the district court to partition the property. If a fair division could not be made, as was often the case
because of limited water, the entire property should be sold at
public auction and the proceeds divided up among the various
claimants.
In a petition addressed to the President opponents of the Ring
charged that this made it possible for a wealthy claimant to obtain
the whole property by bidding only slightly higher than the bid
submitted by a poor one, and to have part of his payment returned
to him as his share of the proceeds. 3 Persons opposed to' the' Ring
declared that it proposed to use this bill and money furnished by
Brigham Young to gain control of large properties which it would
then sell to the Mormons, who were having trouble with. the
Gentiles in Utah and desired to emigrate from that territory.
Passage of a bill granting New Mexico admission as a state immediately upon its adoption of a constitution would then enable
the Mormons to control qualifications of voters and the manner
of holding elections. With control of both the land and the officials,
the Mormons would be in position to establish a virtually independent kingdom. 4 A colony that John Chisum had settled in the
vicinity of the Bottomless Lakes was looked upon as a forerunner
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of extensive Mormon immigration into the Territory, and was
viewed with great suspicion by the Ring's opponents.
The unsettled title to many of these land grants caused difficulties between the claimants of the grants and the American settlers
Rooding into the TerritOry, particularly in the cased the Beaubien
and Miranda Grant, centering on Cimarron, capital of Colfax
County. Secretary of the Interior Jacob D. Cox had ruled that
Charles Beaubien and Guadalupe Miranda were entitled to
97>425 acres. This they refused to accept, claiming that they
should receive 2,000,000 acres. The grant was sold to Lucien
Maxwell, whose attorney was Elkins. On April 30, 1870, Maxwell
sold out to the Maxwell Land Grant and Railway Company for
$1,35°,000. Elkins thereupon became president of the company.
The company applied for a patent covering the 2,000,000 acres,
but the new Secretary of the Interior, Columbus Delano, referred
them to Cox's decision. The Company refused to accept this, but
the Commissioner of the General Land Office on January 28,
1874, instructed the Surveyor General of New Mexico to handle
the grant as public lands. It was not until 1877 that the" Surveyor
General awarded a contract for a survey of the property to John
T: Elkins, Stephen's brother, and Robert G. Marmon. Stephen,
who had resigned as president of the Company, was one of the sureties for their completion bond. To no doubt his pleased surprise,
the surveyors set the grant at 1,7 I 4,765 acres. On the basis of
their work, Secretary of the Interior Carl Schurz issued a patent
for the entire acreage; His ruling was later confirmed by the
Supreme Court.
Meanwhile the already large number of squatters on the grant
had been joined by homesteaders who believed that Delano's
decision had opened the greater portion of the grant to settlement.
The company had carried on a vigorous action to dispossess all
settlers. The latter had responded by forming a Squatters' Club to
resist eviction. Among their number appear to have been several
individuals fated to become well, but not necessarily favorably,
known in the Territory: Clay Allison, David Crockett, George
Coe, his cousin, Frank Coe, Ike Ellis, William L. Goodlett, and
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others. These people would not have understood the neutralism so
popular in certain quarters today. Of necessity every man had ~9
stimd up and be counted as "Grant" or "Anti-Grant."
.
On July 30, 1875, the Territory inaugurated a new and highly
controversial governor, Samuel Beach Axtell., Axtell was born
near Columbus, Ohio, on October 14, 18 I 9'. He attended Western
Reserve College and was admitted to practice in the Supreme Court
of the United States. In 185 I he went to Ca!ifo~where he
spent three years as a placer miner. Upon/the organization of
Amador County he was elected district attorney, serving three
terms. Axtell then moved to San Francisco, where he engaged in
the practice of law. After serving in the 40th and 41st Congresses
(1867-1871) as a Union Democrat, he switched his allegiance to
the Republican party. Axtell apparently rendered certain personal
services to President Ulysses S. Grant, for which he was rewarded
on December 21, 1874, with an appointment as governor of the
Territory of Utah.
The new governor entered upon his duties on February 2,
1875. Almost immediately outraged citizens were demanding his
removal on the grounds that he had issued a certificate of election
as Delegate to Congress to George Q. Cannon, who was both
an alien and a polygamist. II Further, it was alleged that he had
received 16o head of cattle as his share of the spoils of the infamous Mountain Meadows massacre. The sudden death of Marsh
Giddings, governor of the Territory of New Mexico, afforded
President Grant an opportunity to relieve the situation by transferring Axtell to that area. Later it was charged that the Santa Fe
Ring had engineered his appointment. In his private notebook,
Frank Warner Angel, a special agent of the Department of the
Interior, later appraised him thus: "Conceited. Egotistical easily
Battered tool unwittingly of the ring-goes off 'half-cocked.' "6
When news of his transfer reached Utah, the Salt Lake Tribune o
exclaimed
we have not yet heard of a single instance of regret at this parasite's
removal. He came here trusted; ~e has betrayed that trust, and will
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take his departure despised and disgraced. Although a Christian
disposition would prompt us to be sorrowful for the misfortunes of
our race, we cannot but rejoice at the interposition which causes the
noxious weed to be transplanted to the soil of Mexico. We have our
own welfare to look after, and feel truly thankful that God and the
Powers that be at the Federal Capital have not entirely foresaken
us. 7

Axtell, however, requested a delay on the grounds that he was
expecting his wife from Ohio. The Tribune charged that he actually spent this period in consultation with the Mormon leaders,
during which time plans were made to transfer the Mormons to
New Mexico. In apparent preparation for such a move, the Book
of Mormon was translated into Spanish and the teaching of that
language was instituted in the local schools.
Once established in Santa Fe Axtell was pleased to find that
many of the dominant political figures of the Territory were individuals whom he had known in California. For the most part
they had come to New Mexico with the California Column and
had chosen to remain there after it had been disbanded. If not
an actual Ring member, the new governor was certainly on intimate terms with men who were. Axtell promptly commenced a
survey of the Territory and on September 8, 1875, wrote a long
letter, signed "EI Obispo," to the editor of the Salt Lake Herald,
a Mormon organ. He gave an enthusiastic description of some
800,000 acres in the old Fort Bascom area owned by Wilson Waddingham, a well-known land grant speculator. He had, he said,
gone to Taos, where he visited the famous Pueblos and

went into the subteranean council chambers of this wonderful
people and interviewed them thoroughly upon the great question of
the hour. All that I am permitted to reveal at present is that 'Barkis
is thoroughly willin'.' Had it not been for the premature movement
on Corrinne I have no doubt but that the extermination would have
been consummated before Christmas.s
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The "movement on Corrinne" was obviously a reference to a
report that Brigham Young had aroused the Indians to destroy the
town after he had put a curse on it. To the alarmed people of New
Mexico the implications were clear: Axtell was a bishop in the
Mormon church, and that organization was conspiring with the
New Mexican Indians to exterminate the Gentiles and set up a
Kingdom of Mormon in the Territory. Axtell unconvincingly protested that, "My letters were written for the entertainment of
friends and for my own amusement, and had no religious,
political or business significance, and were intended to accomplish
no purpose."9 This feeble explanation failed to reassure the
people; they found it difficult to conceive of their governor playing
the fool to no purpose.
Spokesman for the Maxwell land grant settlers was F. J. Tolby,lO
a Methodist circuit rider. Tolby openly quarreled with Joseph
Palen, and was warned by -him that he had better cease his
criticisms of the Santa Fe Ring or leave the country. The warning
was without effect. It had, however, not been issued in jest. On
September 14, 1875, Tolby was found murdered on the CimarronElizabethtown road, about twenty miles from Cimarron. He had
threatened to denounce Longwill in the papers of the country
and it was suspected that he and William R. Morley were the
authors of some letters which had appeared in the New York Sun.
Apparently they were actually written by Simeon Harrison Newman. l l Perhaps even more to the point, Tolby had campaigned
vigorously for Brooks of Arkansas for appointment as governor of
the Territory at the time when the Ring was promoting Axtell for
that pOSt. 12
On October 30 vigilantes seized Cruz Vega, a Cimarron constable. Under torture he confessed that he and Manuel Cardenas
had been paid $500 by Francisco "Pancho" Griego, a relative,
deputy sheriff, and noted gunman, and Florence Donoghue
(Donahue?) to commit the murder. The next morning Vega's
body was found swinging from a telephone pole about threequarters of a mile north of Ponil Creek and a mile and a half north
of Cimarron.
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Griego had only recently stood trial on a charge of killing
three United States soldiers; the Santa Fe Ring was popularly
credited with having arranged to have him cleared. He now began
making loud threats against certain citizens of Cimarron. For his
temerity he was permanently silenced by Allison, a close friend
of Tolby's, on November I, 1875, after he had allegedly tried to
force a fight on the latter.
Cardenas was seized at Elizabethtown on November 5. Mter
signing an affidavit implicating Griego, Donoghue, Longwill, and
Melvin W. Mills in the murder of Tolby, he was taken to Cimarron. Brought before Justice Samuel S. Trauer on November 10,
he was committed to jail to await the action of the Grand Jury.
While en"route from the courthouse to the jail, his guards were
overpowered by persons unknown and the prisoner was shot
through the head.
Warrants were issued by Justice Trauer for the other parties
implicated by Cardenas. Mills and Donoghue were promptly
arrested, but Longwill eluded a determined pursuit by Allison, his
brother John, and Peter Burlinson and reached Fort Union in
safety. At his request the commanding officer dispatched a detachment of troops to Cimarron. En route the party encountered
Special Deputy Sheriff John Allison and Burlinson. The troops
refused to permit them to execute their warrants for the arrest of
Longwill, but also declined to honor the latter's demands that the
two men be taken into custody. Longwill thereupon returned to
the fort and then drove to Santa Fe, hotly but futilely p~rsued by
the sheriff of San Miguel County and a posse. Mills, a member of the Territorial Legislature, was discharged for lack of
evidence, and eventually the charges against Donoghue and Longwill were quietly dropped.
'
Morley also had his share of troubles. As vice president of the
Maxwell Land Grant Company and an editor (with Will D.
Dawson and Frank Springer) of the Cimarron News and Press,
he managed to antagonize both the squatters and the Santa Fe
Ring. Part of the difficulty seems to have been that the three
editors had differing views. Since the editorials were unsigned, the
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community often found difficulty in matching the words with the
writer. In any event the Santa Fe Ring struck first. In July 1875
the postmaster of Cimarron, a personal enemy Morley, charged
that the latter's wife, Ada McPherson Morley, had robbed the
mails by removing from the post office a letter which had been
dropped in the box by a member of her family. The sender of the
letter had made no complaint and Mrs. Morley denied having
taken it. However, U.S. District Attorney Thomas Catron made
no secret of his intention to use the case to strike at Morley.13 An
indictment was issued against the lady in Santa Fe, although
Longwill hinted that it would be quashed if Morley would cease
his attacks on Elkins.
She was, however, never arrested. One melodramatic account
has it that late in January 1876 Clay Allison, Joe Curtis,aIid presumably .other men, supposedly at the behest of the squatters,
dumped the News' press into the river and vandalized the paper's
office. Returning to the scene the following morning, Allison found
Mrs. Morley in tears. "Now see what you've done," she Rung at
him. "You ought to be ashamed of yourself." "Are you Mrs.
Morley?" stammered the embarrassed gunman. "Well, go buy
yourself another printing press. I don't fight women." With that he
pressed a roll of greenbacks into her hand.
When a move was made to arrest her on the postal indictment,
Allison gave a solemn warning: "Bring that woman to trial and not
a man will come out of the courtroom alive."14 For want of a
prosecutor the case never came to trial. Perhaps a more likely version is that Catron' requested Marshal John Pratt to defer action
because the lady was pregnant, and Postmaster McCulloch finally
persuaded him to drop the charges.
On the evening of the Cardenas murder the citizeI!~ held a,mass
meeting, with Oscar Patrick McMains, a hot-he'aded, unsaintly
printer, who was a Methodist circuit rider in his spare time, as
chairman. Mathew Lynch, J. W. Lacy, Burlinson, and S. A. Brown
were elected vice presidents. Frank Springer was chosen secretary.
Clay Allison was nominated a vice president, but asked that his
name be withdrawn. The meeting adopted a series of resolutions
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proclaiming the citizens' desire to maintain law and order, condemning mob violence, expressing the opinion that Vega and
Cardenas were simply tools of other parties, and criticizing the
authorities at Fort Union for refusing to surrender Longwill and
for unnecessarily sending troops to Cimarron at his request. 15
The vigilantes who lynched Vega had allegedly been led by
McMains. To get him within reach, McMains had offered him a
job picking com on his ranch on the Poni!' Now safely in Santa
Fe, Mills obtained indictments against Allison and McMains. The
latter was found guilty in the fifth degree and fined $300. The
verdict contained a technical error and the case was eventually dismissed in April 1878. In view of his obvious connection with the
affair and, the very minor penalty inHicted, the judge and jurors
must have been surprised to learn that the New Jersey Annual
Conference of the Methodist Episcopal Church and three bishops
6f that faith demanded an investigation on the grounds that his
trial represented Roman Catholic persecution of a Methodist
missionary! A minor mystery is why they addressed their demand
to Secretary of the Navy R. W. Thompson.
Axtell proved an apt tool of the Ringmasters. Troops, he said,
had been requested from Fort Union simply to assist the civil
authorities in making arrests and for no other reason. Alleging
that mob violence made it impossible to enforce the laws in Colfax
County, on February 14, 1876, he approved a Ring-sponsored
Legislative Act which provided that the Grand Jury in Taos
County should be charged with inquiring into offenses in, Colfax
County. Cimarron and Taos were fifty-five miles apart. The two
counties were separated by a range of mountains whose lowest pass
was nine thousand feet high and which in the spring, when court
was held, was difficult and dangerous to travel.
The editor of the Santa Fe Weekly New Mexican wrote:
This legislation was demanded by reason of the lawlessness and
that it is well known has eXisted in that county for several
years ... a terror has been created which has subverted all power
ana~chy
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and rendered the community helpless, in the maintainance of law
and order. . . .The question is whether the desperadoes or the law
abiding people are to rule. 16

Angel was of a contrary opinion. This act, he reported, was a gross
injury and injustice to the people of Colfax County.17 The citizens
of Colfax contended that the real reason for it was to enable the
Ring to deprive them of their ability to resist its schemes. They
protested that the juries in Taos County were made up of Mexicans under the control of Pedro Sanchez, a Longwill henchman,
and that they harassed by means of indictments all who had taken
an active part in the search for the T olby murderers or opposed
their schemes in any way.
.
A number of the leading citizens sent Axtell an invitation to
visit the county and see for himself that all was peaceful. The
governor made no acknowledgment of their invitation, but on
February 21 he removed O. K. Chittenden from his position as
sheriff of Colfax County on the grounds that he had failed to file
the bond required by law, and appointed Isaiah Rinehart, a Longwill-Elkins partisan. It was not until January 1878 that the Legislature passed an act restoring the courts to Colfax County.
The whole episode foreshadowed the governor's actions in Lincoln County. During the troubles there the Santa Fe Ring was to
be accused of attempting to annex Lincoln County to Dona Ana
County for judicial purposes in exactly the same way.lS John Copeland was removed as sheriff for failure to file a bond, and a
Murphy-Dolan-Riley partisan was appointed-all of which must
have been more than mere coincidence.
In March 1876 District Attorney Benjamin Stevens appeared on
the scene, announcing that he was on his way east and had stopped
over for a rest. After talking to some of the citizens, he professed to
be convinced that they had been much misrepresented. He volunteered to return to Santa Fe, present their case to His Excellency
the Governor, and urge that he accept their invitation to visit the
county. Actually Stevens went only to Fort Union, remained there
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a few days, and then returned to Cimarron. A day later Troop L, .
9th Cavalry, under Captain Francis Moore, clattered into town.
Unfortunately, their appearance in Cimarron led to a senseless act
of violence which contradicted the citizens' protestations that all
was quiet. On March 24 David Crockett, Henry Goodman, and
Gus Hefron had a drunken altercation with some of the troopers
at Schwencke's saloon and threats were exchanged. About nine
o'clock that evening three colored privates, George Small, John
Hanson, and Anthony Harvey, were drinking at the St. James
Hotel. As they were leaving the barroom, Crockett and his friends
entered. Apparently a collision occurred in the doorway, rough
words were uttered, one ofthe soldiers made a move as if to seize
Crockett, and all concerned went for their weapons. Fifteen or
twenty shots were fired. All three of the soldiers were killed. No
inquest was held. The presence of the troops appears to have been
objectionable to the citizens and they pointedly rendered no aid
in the Army's investigation.
Late in September Crockett and Hefron returned to the village
and ran the town for two days. On the night of the thirtieth Sheriff
Rinehart, Deputy Sheriff Joseph Holbrook, and John McCullough
killed Crockett and wounded Hefron. The latter was captured and
jailed, but escaped on October 3 I and seems to have disappeared
from the area. 19
Meanwhile Stevens had not been idle. Calling a few bitter enemies of the Santa Fe Ring to one side, he "confidentially" showed
them the following telegram from the governor:
Do not let it be known that I shall be in Cimarron on Saturdays
coach. Body guard all right.

The troopers, Stevens explained, were the body guard. Since the
governor would expect to be met by those who had extended the
invitation, he urged that Allison, Springer, Morley, Porter, and
others who had invited Axtell to visit their city should be present,
but that otherwise the matter should be kept quiet in order to avoid
a crowd collecting.
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Unfortunately for Axtell's plan, Stevens proved unable to hold
his liquor. During the evening a letter was removed from his
pocket and found to read as follows:
Dear Ben.-The second telegram delivered to you at Fort Union,
directed to Cimarron, was intended to leak, but the operator here says
he cannot raise the Cimarron office. If I was expected, our friends
would probably be on hand as the guard is only a government escort.
I do not think your definite business is suspected. Wade informed
Hatch that he had been ready all the time to assist you, but could
not find that you wanted to do it. Hatch says their opinion is that
you weakened and do not want to arrest the man. Have your men
placed to arrest him and to kill all the men who resist you or stand
with those who do resist you. Our man signed the invitation with
others who were at the meeting for me to visit Colfax Porter, Morley,
Springer, et al. Now, if they expect me Saturday, they will be on
hand. Send me letters by messengers, and do not hesitate at extreme
measures. Your honor is at stake now, and a failure-is fatal. If others
resist or attempt murder bring them also. Hatch is excited and
wishes, of course, to put all the blame on the civil officers. I am more
anxious on your account than for any other reason. I clearly see that
we have no friends in Colfax, and I have suspected all along that
some of our pretended friends here were traitors. Yours etc., S. B.
Axtell.:W
-

The term "our man" referred to Allison, who at the time was
not under indictment, nor did he have any charge pending against
him. The reason for Axtell's especial interest in the-gunman may
have been the Fine Ernest case. Ernest, a prominent cattleman, had
notified a number of settlers on the Maxwell Land Grant that they
were cultivating land which he had leased, and that they must
vacate at once. He followed this up by driving three thousand head
of cattle into their crops. The settlers had retaliated by shooting
some of the animals, whereupon Ernest swore out warrants for the
arrest of some twenty-five of the settlers.
The cases came to trial before Judge Palen, with Tom Catron
as the prosecuting attorney. One postponement followed another,

198

NEW MEXICO HISTORICAL REVIEW XLVII:2 1972

while the farmers grew increasingly desperate. One Saturday afternoon Allison strolled into their camp and told them to be ready to
leave the following Monday morning. Meeting Ernest on his way
back to town, Allison told him to get the matter straightened out
at once and get out of town. What pressure Allison brought on the
courts is unknown, but on the following Monday the settlers were
allowed to give bond and return to their homes.
However, George Coe, Frank Coe, and Abe Saunders decided
that opportunities. for making mopey were better in Lincoln
County and took their departure for that area about the first of
March 1876. Apparently they were shortly followed by Ike Ellis
and his family. With them they took a deep and abiding suspicion
of the machinations of the Santa Fe Ring. 21
In any event, the men named in Axtell's letter were careful not
to be on hand on the following Saturday, so his plot ended in failure. A few days later the sheriff, accompanied by two Army officers
and forty-five cavalrymen, arrested Allison. Once they had him
they did not know what to do with him, and a few hours later he
.
walked away without hindrance.
About June 3, 1876, Allison appeared at the Vermejo stage
station. He informed attorney William D. Lee that he had an
appointment to meet the governor, but was suspicious of foul play
and would wait at a store about half a mile away. When the
coach arrived, Axtell, who was on his way to act as a judge at the
Philadelphia Centennial, and his bosom companion, Wilson Waddingham, were aboard and inquired for Allison. When told he was
at the store, they proceeded to that building and greeted him with
extreme cordiality. The trio boarded the stage and rode to Trinidad
together. Allegedly the two principals arrived at an agreement, as
a result of which the gunman surrendered, stood trial on seven
charges (three of them for first degree murder) before Judge Warren Bristol at Taos, was freed on all counts, and left the country.
Later Frank Springer demanded that the Governor explain his
letter to Stevens. Axtell declared that there must be some mistake.
When Springer asked that the mistake be pointed out, he requested·
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a copy of the letter so that he could see whether it was genuine.
When this was furnished Axtell weakly explained that Stevens had
a warrant issued by Judge Waldo for the arrest of a noted desperado, and that soldiers had been requested only· because the
sheriff had advised that he could not serve the writ-an explanation which Springer found "utterly unworthy of belief."22
In July 1877 Axtell arrived in Cimarron in company with Senator S. W. Dorsey, whom he was trying to interest in the purchase
of the 500,000 acre Una de Gato grant. The governor refused to
interrupt his journey to have a meeting with the citizens, nor
would he agree to meet with them later, stating that "he was fully
advised about matters in that county and did not need further
information."23
Allison had left the field but another implacable enemy had
only begun to fight. The main outcome of the attack on Mrs.
Morley seems to be that Mrs. Morley's mother, Mrs. Mary E.
McPherson, had taken up the crusade, devoting much of her time
and slim resources to a single end: the removal of Axtell. In March
1877 Mrs. McPherson and W. B. Matchett were in Washington
to submit to the Secretary of the Interior a long list of charges
against the governor. They recited his transfer of the courts to
Taos, his refusal to visit Colfax County and hear the representations of· its citizens, his connection with the Santa Fe Ring, his
plans for the settlement of "Mormon immigrants, and his failure
to support the owners of the Maxwell grant. On the basis of this
evidence they requested his removal,24
In his reply Axtell denied being a Mormon or preparing the way
for an exodus of the Mormons from Utah to New Mexico. He also
denied that he was a member of the Santa Fe Ring, and asserted
that it did not exist. He defended the transfer of judicial functions
to Taos, and stated that he was under no official obligation to visit
any part of the Territory, nor was he provided with funds or
means of transportation to do SO.25 A considerable number of citizens signed petitions or wrote letters in support of the governor.
Among them were James J. Dolan, Judge Warren Bristol, whose
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own removal had been demanded by the citizens of Grant County,
arid Lawrence G. Murphy, who added after his own signature,
"The best Governor New Mexico has ever had."26
No whit daunted, Mrs. McPherson returned to the fray in
August, when she submitted directly to the President a document
thirty-one pages long devoted to the presentation of evidence supporting her earlier charges. 27 By then the Lincoln County troubles
were about to explode. Unimaginatively, Axtell tried to meet them
with the same techniques that had caused so much bitterness in
Colfax County. The results were disastrous to him. Largely as a
result of Angel's recommendations, he was eventually removed
from office and replaced by Lew Wallace. 28 With his departure the
Santa Fe Ring lost much of its power in Colfax and Lincoln
Counties.
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